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THE  PRODUCT  LIABILITY  FAIRNESS  ACT 


TUESDAY,  MARCH  15,  1994 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:32  a.m.  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Howell  Heflin  pre- 
siding. 

Also  present:  Senators  Kohl,  Feinstein,  Moseley-Braun,  Thur- 
mond, Grassley,  Specter,  Cohen,  and  Pressler. 

OPENING  STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Senator  Heflin.  The  hearing  will  come  to  order.  We  apologize  for 
the  late  start,  but  we  had  a  vote  on  the  floor,  and  we  may  have 
other  votes  and  we  may  have  to  interrupt  the  hearing,  but  we  will 
do  the  best  we  can. 

I  would  like  to  welcome  everyone  here  today  to  the  Judiciary 
Committee's  hearing  on  S.  687,  the  Product  Liability  Act.  The  com- 
mittee is  exercising  its  jurisdiction  in  regard  to  this  proposed  legis- 
lation because  many  changes  would  be  made  in  the  specific  area  of 
tort  law  which  has  for  over  200  years  been  regulated  by  the  States 
and  the  territories.  Many  of  these  changes,  if  enacted  into  law,  will 
profoundly  affect  the  way  State  courts  conduct  their  business  and 
the  way  consumers  will  be  able  to  seek  redress  for  products-related 
injuries. 

It  is  for  these  reasons  that  this  committee  must  rightfully  exam- 
ine the  provisions  of  this  legislation  which  is  on  sequential  referral 
from  the  Commerce  Committee,  and  on  behalf  of  my  colleagues 
here  today  I  would  like  to  express  my  appreciation  to  each  of  the 
witnesses  who  are  testifying.  Many  of  you  have  come  a  long  way 
and  your  contribution  on  behalf  of  the  public  interest  involved  in 
this  legislation  will  be  valued,  I  am  sure. 

Now,  before  we  call  our  first  witness,  we  have  a  prepared  state- 
ment of  Senator  Hatch  to  place  in  the  record  at  this  time. 

[The  prepared  statement  of  Senator  Hatch  follows:] 

Statement  of  Senator  Orrin  G.  Hatch 

Mr.  Chairman,  let  me  welcome  the  witnesses  on  both  panels  and  thank  them  for 
their  testimony.  I  deeply  appreciate  their  efforts  to  address  this  important  issue  and 
to  offer  our  committee  their  valuable  insights. 

I  had  the  opportunity  to  review  the  written  testimony  of  Congresswoman  Mink 
and  am  particularly  grateful  to  her  for  coming  before  this  committee  to  share  her 
personal  experience.  I  would  also  like  to  thank  Senators  Rockefeller  and  Gorton  for 
their  outstanding  work  and  perseverance  on  product  liability  reform.  It  is  primarily 
through  their  commitment  to  reform  that  we  are  considering  this  legislation  today. 

(1) 


For  over  a  decade,  Congress  has  struggled  with  legislation  to  reform  our  product 
liability  laws.  Over  the  years,  several  distinct  bills  and  countless  provisions  have 
been  thoroughly  reviewed  and  debated  by  Congress.  In  fact,  I  should  emphasize, 
only  a  few  of  the  original  core  provisions  of  the  first  product  liability  bill  remain 
in  S.  687.  This  legislation  has  truly  evolved  over  the  years,  and  the  final  product 
offers  an  extremely  fair  approach  to  product  liability. 

This  bill,  in  my  view,  preserves  and  protects  states'  rights,  yet  effectively  address- 
es a  nationwide  crisis  confronting  American  consumers  and  businesses.  It  also  sets 
in  place  several  essential  procedures,  including  alternative  dispute  resolution  provi- 
sions, to  fairly,  compassionately,  and  promptly  compensate  an  injured  party.  More- 
over, it  accomplishes  all  this  without  stifling  America's  ingenuity. 

In  sum,  this  bill  offers  substantial  protection  to  the  product  consumer  without  un- 
duly restraining  our  country's  competitive  edge. 

Mr.  Chairman,  this  is  an  extremely  important  piece  of  legislation  and,  again,  I 
look  forward  to  hearing  from  the  witnesses. 

We  first  have  a  panel  of  Hon.  Patsy  T.  Mink,  Congresswoman 
from  Hawaii;  Hon.  Stanley  G.  Feldman,  chief  justice,  Arizona  State 
Supreme  Court;  Suzelle  Smith,  Esq.,  of  California;  and  Richard 
Cooper  on  behalf  of  the  Pharmaceutical  Manufacturers  Association. 

If  you  all  would  come  forward,  Congresswoman  Mink,  we  would 
be  delighted  to  hear  from  you  at  this  time. 

PANEL  CONSISTING  OF  HON.  PATSY  T.  MINK,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  HAWAII;  HON. 
STANLEY  G.  FELDMAN,  CHIEF  JUSTICE,  SUPREME  COURT  OF 
ARIZONA,  PHOENTX,  AZ,  ON  BEHALF  OF  THE  CONFERENCE 
OF  CHIEF  JUSTICES;  SUZELLE  M.  SMITH,  HOWARTH  AND 
SMITH,  LOS  ANGELES,  CA;  AND  RICHARD  M.  COOPER,  WIL- 
LIAMS AND  CONNOLLY,  WASHINGTON,  DC,  ON  BEHALF  OF 
THE  PHARMACEUTICAL  MANUFACTURERS  ASSOCIATION 

STATEMENT  OF  HON.  PATSY  T.  MINK 

Ms.  Mink.  I  thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  appreciate  the  opportunity  to  testify  on  S.  687,  the  Prod- 
uct Liability  Fairness  Act.  I  am  here  today  to  draw  your  attention 
to  certain  provisions  in  this  bill  which  will  impact  negatively  on 
millions  of  Americans  who  rely  on  the  courts  to  provide  relief  in  in- 
stances of  injury  from  defective  products. 

I  am  a  DES  mother.  I  have  a  DES  daughter.  Diethylstilbestrol, 
or  DES,  was  approved  by  FDA  in  1947  to  prevent  miscarriages, 
notwithstanding  that  there  was  evidence  that  synthetic  estrogens 
given  to  animals  caused  cancer  and  malformed  reproductive  organs 
in  the  young. 

Furthermore,  there  were  doctors  who  believed  that  DES  did  not 
prevent  miscarriages.  In  1951,  one  such  physician  at  the  University 
of  Chicago,  Dr.  Dieckmann,  decided  to  disprove  its  value  in  pre- 
venting miscarriages  and  undertook  an  experiment  involving  2,000 
pregnant  mothers  receiving  prenatal  care  at  the  University  of  Chi- 
cago Lying-in  Hospital.  One  thousand  pregnant  mothers  were  ad- 
ministered DES  and  1,000  were  administered  placebos.  I  was  one 
of  the  women  who  was  experimented  upon. 

Most  of  the  women  were  at  no  risk  of  miscarriages,  and  yet  we 
were  administered  DES  without  our  knowledge  or  consent.  The  re- 
sults of  the  experiment  proved  that  DES  was  wholly  ineffective,  as 
those  who  received  DES  had  more  miscarriages  than  the  control 
group.  Notwithstanding  this  information,  FDA  did  not  pull  this 
drug  from  the  market  and  DES  continued  to  be  used  until  1972 


when  reports  from  Boston  indicated  that  DES  babies  were  afflicted 
with  a  rare  form  of  cancer. 

Ten  million  men  and  women  are  DES  mothers,  daughters  and 
sons.  Many  have  died,  many  are  under  threat  of  death.  Many  live 
in  constant  fear  that  the  next  examination  will  show  that  they  too 
have  cancer.  I  was  not  aware  that  I  had  been  administered  DES 
during  my  pregnancy.  I  did  not  find  out  until  25  years  later.  I  re- 
ceived a  blunt  letter  from  the  University  of  Chicago  in  March  of 
1977  from  a  researcher  who  wanted  to  find  out  whether  we  had 
cancer,  my  daughter  and  I,  because  the  records  that  she  had  indi- 
cated that  I  had  been  given  DES  during  my  pregnancy. 

Needless  to  say,  I  sued  the  university  and  Eli  Lilly  Co.,  who  had 
supplied  the  DES  for  the  1,000  victims.  I  recovered  a  settlement 
and  the  pledge  that  all  of  the  DES  daughters  would  be  treated  at 
no  cost  at  the  University  of  Chicago  if  they  developed  clear  cell  can- 
cer of  the  vagina  and  cervix  at  any  time  prior  to  the  age  of  70. 

My  daughter  and  several  other  daughters  filed  suit,  also.  She  re- 
covered nothing  because  the  court  felt  that  she  had  not  yet  devel- 
oped cancer,  only  a  precancerous  condition.  Since  1977,  my  daugh- 
ter has  had  to  have  followup  colposcopies  every  6  months,  some- 
times more  frequently.  None  of  her  medical  expenses  attributed  to 
DES  have  been  paid  for  by  either  the  university  or  Eli  Lilly.  Is  that 
fair?  She  lives  in  constant  torment  over  what  medical  people  did 
to  her,  and  the  court  callously  refused  to  award  her  damages  for 
her  lifetime  of  hazard. 

Absolutely  no  one  knows  what  will  happen  to  all  of  these  DES 
children  as  they  grow  older.  Yet  this  bill  would  cut  off  their  ability 
to  seek  damages  to  only  2  years  after  finding  out.  Damage  like  that 
caused  by  DES  cannot  be  calculated  in  lost  wages  or  doctor  bills 
or  hospital  days.  DES  victims  in  many  cases  cannot  have  children, 
have  severely  deformed  sexual  organs,  have  impaired  immune  sys- 
tems, and  have  a  lifetime  of  fear  of  developing  cancer.  DES  moth- 
ers have  a  higher  risk  of  breast  cancer. 

There  is  no  doubt  whatsoever  that  DES  has  caused  irreparable 
harm  to  millions  of  children.  They  should  be  allowed  to  sue  for 
damages  under  basic  principles  of  tort  liability.  DES  exposure  is  a 
continuing  threat  and  at  any  point  when  it  results  in  cancer  or  any 
other  life-threatening  consequence,  the  parties  responsible  should 
be  held  accountable.  Joint  and  several  liability  should  be  allowed 
for  all  damages.  It  should  not  be  restricted  to  only  economic  dam- 
ages. DES  people  suffer  mostly  from  noneconomic  damages  and  it 
would  be  grossly  unfair  to  deny  them  full  recovery  from  any  one 
defendant,  if  not  all. 

DES  people  must  be  allowed  to  fully  recover  from  all  defendants, 
and  they  must  be  allowed  to  recover  punitive  damages  as  well.  If 
the  harm  they  suffered  was  caused  by  willful  and  wanton  behavior, 
by  what  right  does  the  Congress  deny  them  punitive  damages? 

I  speak  not  only  for  the  rights  of  the  DES  children,  most  of  whom 
are  still  in  their  late  thirties  and  early  forties,  but  I  also  speak  for 
women  who  have  been  injured  by  defective  breast  implants,  by  de- 
fective Dalkon  shields  and  IUD's,  by  defective  tampons  and  other 
yet  unknown  incipient  defective  procedures,  processes,  drugs  and 
devices.  Women  are  paying  a  heavy  penalty.  Please  do  not  exact 


still  another  price  by  denying  them  their  right  to  recover  the  dam- 
ages to  which  they  are  entitled  today. 

Thank  you  very  much. 

Senator  Heflin.  Thank  you. 

Chief  Justice  Feldman,  we  would  be  delighted  to  hear  from  you. 

STATEMENT  OF  HON.  STANGLEY  G.  FELDMAN 

Mr.  Feldman.  Thank  you,  Mr.  Chairman.  I  appear  on  behalf  of 
the  Conference  of  Chief  Justices.  Our  concern  is  concepts  of  federal- 
ism and  I  shall  try  and  confine  my  statement  to  those  points. 

One  of  the  reasons  given  for  the  adoption  of  the  bill  in  question 
is  the  need  for  uniformity.  I  would  submit  to  the  committee  that 
we  do  have  uniformity.  We  have  the  American  Law  Institute  Re- 
statement of  Torts.  We  have  the  Uniform  Commercial  Code.  We 
have  30  years  of  precedent  interpreting  these  provisions  and  apply- 
ing them  as  matters  of  substantive  laws  throughout  the  States. 
These  precedents  are  followed  and,  in  general,  on  substantive  is- 
sues we  do  have  uniformity. 

This  bill  that  is  proposed  will  not  produce  more  uniformity.  In 
my  judgment,  and  I  read  it  carefully,  it  will  produce  chaos.  It  will 
produce  the  very  opposite  reaction  from  that  which  its  proponents 
would  like  to  see.  I  will  give  you  one  example.  One  provision  in  the 
bill  provides  for  assessment  of  punitive  damages  on  a  snowing  of 
flagrant  indifference.  Now,  what  is  flagrant  indifference,  of  course, 
is  going  to  be  a  point  argued  in  every  supreme  court  in  every  State 
and  in  every  court  of  appeals. 

We  have  a  large  body  of  case  law  developing  defining  punitive 
damages  in  terms  other  than  the  gross,  wanton,  willful,  reckless 
standard  that  has  been  used  throughout  the  years  and  that  pro- 
vides no  real  yardstick.  "Flagrant  indifference"  will  not  improve 
that  yardstick;  it  will  only  make  it  worse. 

In  Arizona,  for  instance,  we  have  adopted  a  yardstick  for  puni- 
tive damages  called  intent  to  injure  or  conscious  disregard  of  a 
probability  of  significant  injury.  This  bill  will  substitute — at  least 
in  this  field,  in  the  product  liability  litigation,  will  substitute  an  in- 
definite standard,  flagrant  indifference,  that  will  be  nothing  but  a 
source  of  litigation  and  of  confusion  while  a  generation  of  lawyers 
tries  to  sort  it  out  and  tries  to  get  from  courts  throughout  this 
country  some  definition  that  will  be  uniform  and  that  will  make 
sense. 

Another  problem  with  this  bill  is  that  it  will  hinder  ongoing  tort 
reform  throughout  the  States.  In  the  last  generation,  we  have  seen 
throughout  the  States — in  State  court  decisions,  in  acts  of  legisla- 
tures, we  have  seen  responses  to  perceived  crises  in  product  liabil- 
ity law.  In  Arizona,  for  instance,  we  have  adopted  within  the  last 
few  years  a  regime  of  comparative  fault.  We  have  ended  joint  and 
several  liability  and  adopted  a  regime  a  several  liability  only  in  all 
tort  cases.  We  have  enacted  a  statute  dealing  with  contribution 
among  joint  tort  feasors. 

Much  of  what  we  have  done  will  no  longer  exist,  or  cannot  exist 
compatibly  with  the  provisions  of  the  statute  in  question,  which 
brings  us  to  our  most  serious  concern,  and  that  is  questions  of  fed- 
eralism. Throughout  the  history  of  this  country,  tort  law  has  been 
considered  to  be  the  province  of  State  law.  We  are  taking  in  this 


bill  one  step,  and  a  very  major  step,  in  my  judgment,  down  a  very 
slippery  slope  of  federalizing  tort  law. 

If  tort  law  can  be  federalized,  every  reason  given  for  it  can  be 
applied  also  to  contract  law.  We  will  end  up  federalizing — and 
there  are  signs  that  this  is  coming  in  many  fields — we  will  end  up 
federalizing  all  of  the  historical  fields  of  law  that  were  left  to  the 
States  and  which  Founders  of  this  country  intended  to  be  left  to 
the  States. 

We  hear  a  lot  of  talk  these  days  about  the  intent  of  the  Founders 
and  the  intent  of  the  Framers.  Nothing  could  be  further  from  the 
intent  of  the  Founders  of  this  country  and  the  Framers  of  the  Con- 
stitution than  federalizing  tort  law,  contract  law,  and  applying  Fed- 
eral standards  to  the  emerging  and  evolving  common  law  of  the 
States. 

In  conclusion,  I  would  simply  submit  that  although  some  of  this 
act's  provisions  include  desirable  modifications  of  the  existing  prod- 
uct liability  law  of  the  States,  the  act  as  a  whole  is  an  inappropri- 
ate measure  to  deal  with  the  problem  that  is  being  solved  currently 
in  State  legislatures  and  State  courts.  The  genesis  of  the  reform  ef- 
fort which  this  bill  supposedly  represents  came  at  a  time  when  the 
product  liability  system  was  thought  to  be  failing,  when,  from  the 
perspective  of  the  business  community,  the  crisis  in  competition, 
the  crisis  in  tort  law  could  not  be  solved  on  a  State  level.  But  I 
think  in  the  intervening  decades  since  that  time,  new  trends  have 
emerged  which  obviate  the  need  for  imposing  these  Federal  stand- 
ards on  the  States. 

The  risk  of  deepening  crisis  may  once  have  justified  the  risk  of 
diminished  respect  for  State  sovereignty  and  of  imposing  unknown 
and  adverse  consequences  on  tort  law,  but  the  current  absence  of 
crises  undermines  this  justification.  Congress  should  not  supplant 
a  traditional  area  of  State  concern  when  States  are  adopting  re- 
forms to  improve  the  system. 

Mr.  Chairman,  the  statement  I  have  read  is  from  a  law  review 
article,  a  note  in  the  Harvard  Journal  on  Legislation  by  a  student, 
I  presume,  Robert  A.  Goodman,  but  I  think  it  describes  quite  well 
the  reasons  by  this  bill  should  not  be  enacted. 

Thank  you. 

[Justice  Feldman  submitted  the  following:] 

Prepared  Statement  of  Stanley  G.  Feldman 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  Stanley  G.  Feldman,  Chief 
Justice  of  the  Supreme  Court  of  Arizona,  and  I  appear  this  morning  on  behalf  of 
the  Conference  of  Chief  Justices  at  the  request  of  the  Conference's  President,  Chief 
Justice  Jean  A.  Turnage,  of  the  Supreme  Court  of  Montana. 

The  Conference  of  Chief  Justices  (CCJ)  is  the  primary  representative  of  the  State 
Courts,  providing  them  with  national  leadership  and  a  national  voice.  It  is  composed 
of  the  highest  judicial  officers  of  the  56  Territorial  and  Commonwealth  court  sys- 
tems and  the  District  of  Columbia.  CCJ  represents  the  State  courts  in  the  same  way 
that  the  National  Governors  Association  represents  the  executive  branch  of  State 
governments. 

This  Statement  is  prompted  by  an  invitation  from  the  Senate  Judiciary  Sub- 
committee on  Courts  and  Administrative  Practice  to  the  Conference  of  Chief  Jus- 
tices to  testify  on  S.  687,  the  Product  Liability  Fairness  Act  of  1993.  This  Statement 
expresses  CCJ's  long-standing  position  on  Federal  product  liability  legislation,  and 
our  escalating  concern  about  the  unforeseen  and  sobering  consequences  of  routine 
Congressional  preemption  of  State  law. 

The  Conference  of  Chief  Justices  welcomes  needed  reforms.  However,  it  has  long 
been  the  policy  of  the  Conference  to  oppose  federal  legislation  that  would  preempt 


State  law  governing  substantive  rules  of  tort  liability.  The  legislation  in  question 
does  not  deal  with  federal  question  jurisdiction  or  any  federal  cause  of  action.  It  per- 
tains, instead,  to  an  area  of  law  that  has  long  been  the  primary  responsibility  of 
State  courts.  Access  to  the  federal  courts  on  these  issues  has  only  come  through  di- 
versity jurisdiction  and,  in  those  cases,  involves  application  of  State  law. 

To  come  quickly  to  the  point,  if  the  primary  goal  of  this  legislation  is  to  provide 
consistency  and  uniformity  in  tort  litigation,  we  are  concerned  that  its  effect  will 
be  the  opposite.  Preempting  each  State's  existing  tort  law  in  favor  of  a  broad  Fed- 
eral product  liability  law  will  create  additional  complexities  and  unpredictability  for 
tort  litigation  in  both  State  and  Federal  courts,  while  depriving  victims  of  defective 
products  of  carefully  reasoned  principles  and  procedures  already  developed  at  the 
State  level.  The  critical  experience  of  State  courts  with  the  long  process  of  interpre- 
tation and  consistency  on  major  points  of  product  liability  law  tells  us  that  Federal 
legislation  is  not  the  answer.  Re-inventing  tort  law  must  occur  by  and  through  the 
State  courts  and  legislatures  that  are  best  situated  to  determine  and  control  the  im- 
pact of  reform  within  their  own  communities. 

Over  the  last  eleven  years,  CCJ  has  confronted  and  challenged  predetermined  re- 
form efforts  to  Federally  "fix"  product  liability  law.i  Our  intention  is  not  to  bore  you 
with  a  long  recitation  of  statistics,  but  a  few  numbers  from  the  State  courts  are  in- 
structive.2 Data,  routinely  collected  by  the  National  Center  for  State  Courts,  indi- 
cates that  in  1992,  roughly  9  percent  of  the  approximately  10  million  new  civil  fil- 
ings in  State  general  jurisdiction  courts  were  tort  cases  (1,000,000),  see  attached 
Chart  1:  The  Composition  of  Civil  Filings  (1992).  Only  about  4  percent  of  the  new 
tort  filings  in  State  general  jurisdiction  courts  were  product  liability  cases  (only 
about  40,000  products  cases  for  the  entire  country  in  1992),  see  attached  Chart  2: 
Composition  of  Tort  Filing  (1992).  Product  liability  cases  decided  at  trial  comprise 
less  than  3  percent  of  all  torts  reaching  trial.3  Between  1986  and  1992,  new  non- 
auto  tort  filings  (e.g.  product  liability,  medical  malpractice,  defamation)  remained 
relatively  constant,  falling  and  rising  only  moderately  over  that  period,  and  ending 
in  1992  at  a  level  just  slightly  above  the  1986  level,  see  attached  Chart  3:  Total 
Non-Auto  Tort  Filings  Trends  (1986-1992) .4 


i(1983)  CCJ  Resolution:  opposing  S.  2631. 

(1987)  CCJ  Resolution:  favoring  state-by-state  resolution  of  tort  reform  issue. 

(1988)  CCJ  Resolution:  reaffirming  opposition  to  broad  federal  preemption  of  state  tort  law 
and  opposing  H.R.  1115,  the  Uniform  Product  Safety  Act. 

(1988)  CCJ  Resolution:  opposing  S.  473  and  H.R.  2238,  the  General  Aviation  Accident  Liability 
Standards  Act. 

(1990)  CCJ  Congressional  Testimony:  opposing  S.  1400,  the  Product  Liability  Reform  Act,  be- 
fore the  Senate  Consumer  Subcommittee  of  the  Committee  on  Commerce,  Science  and  Transpor- 
tation (Feb.  22). 

(1990)  CCJ  Congressional  Testimony:  opposing  S.  1400,  the  Product  Liability  Reform  Act,  be- 
fore the  Senate  Subcommittee  on  Courts  and  Administrative  Practice  of  the  Committee  on  the 
Judiciary  (Jul.  31). 

(1991)  CCJ  Congressional  Testimony:  opposing  S.  640,  the  Product  Liability  Reform  Act,  be- 
fore the  Senate  Consumer  Subcommittee  of  the  Committee  on  Commerce,  Science  and  Transpor- 
tation (Sept.  12). 

(1992)  CCJ  Congressional  Testimony:  opposing  S.  640  before  the  Senate  Subcommittee  on 
Courts  and  Administrative  Practice  of  the  Committee  on  the  Judiciary  (Aug.  5). 

(1993)  CCJ  Congressional  Testimony:  opposing  S.  687,  The  Product  Liability  Fairness  Act,  be- 
fore the  Senate  Consumer  Subcommittee  of  the  Committee  on  Commerce,  Science  and  Transpor- 
tation (Sept.  23). 

2  For  over  seventeen  years,  the  National  State  Court  Statistics  Project,  a  joint  effort  of  the 
Conference  of  State  Court  Administrators,  the  State  Justice  Institute,  the  U.S.  Bureau  of  Justice 
Statistics,  and  the  National  Center  for  State  Courts,  has  been  the  only  effective  mechanism  for 
collecting  and  compiling  statistical  data  on  the  work  of  State  courts.  The  State  courts'  statistics, 
used  in  this  Statement  to  describe  tort  filings  and  trends,  are  taken  from:  State  Court  Caseload 
Statistics:  Annual  Report  1992  (March  1994),  National  Center  for  State  Courts:  Williamsburg, 
VA,  p.  50.  * 

3  The  composition  of  torts  decided  at  trial  reflects  numbers  gathered  from  27  large  urban  trial 
courts  in  1989.  Those  numbers  are  consistent  with  1994  preliminary  (unpublished)  figures  re- 
ported by  jurisdictions  currently  participating  in  the  national  Civil  Trial  Court  Information  Net- 
work (CTCN),  a  two-year  project,  funded  by  the  U.S.  Bureau  of  Justice  Statistics  and  managed 
by  the  Research  Division  of  National  Center  for  State  Courts.  CTCN  statistics  are  derived  from 
16  reporting  jurisdictions,  which  together  averaged  a  rate  of  2.7  percent  of  the  tort  cases,  exclud- 
ing asbestos,  being  decided  at  trial;  half  of  the  16  jurisdictions  reported  products'  trial  rates  of 
less  than  3  percent. 

4  Data  collected  through  the  Administrative  Office  of  the  U.S.  (Federal)  Courts,  excluding  as- 
bestos cases,  show  that,  from  1985  to  1991,  Federal  court  filings  have  declined  almost  40  per- 
cent; see  Galanter,  Marc,  Statement  on  S.  640,  Senate  Consumer  Subcommittee  (Sept.  1991). 
Analysis  of  both  State  and  Federal  court  civil  caseloads  indicate  that  a  more  significant  increase 
in  tort  filings  may  be  found  in  property  rights  cases.  Within  a  given  state,  filing  trends  suggest 


I  am  well  aware  of  the  current  allegations  from  some  quarters  of  excessive  legal 
costs,  stunted  product  development,  insurance  unavailability,  and  American  inabil- 
ity to  compete  in  global  markets.  Even  if  these  allegations  are  supported  by  data 
(which  credible  research  suggests  is  a  dubious  assumption5),  then  the  remedy  lies 
with  State  courts  and  State  legislatures,  which  can  best  determine  and  allocate  the 
social  and  economic  impact  of  present  law  on  their  own  communities. 

I  might  point  out,  for  instance,  that  Arizona  tort  law  is  greatly  controlled  by  provi- 
sions of  the  Arizona  Constitution  (see,  for  instance,  article  2,  section  31,  and  article 
18,  sections  5-8).  If  S.  687  were  passed,  it  would  invalidate  these  provisions  of  the 
Arizona  Constitution.  While  this  is  a  result  that  some  Arizonans  might  desire,  we 
must  remember  that  the  Arizona  Constitutional  provisions  in  question  were  very 
important  to  the  framers  of  our  constitution.  Our  people  were  recently  offered  a 
chance  to  amend  or  repeal  those  provisions  and,  in  a  hotly  contested  campaign,  flat- 
ly rejected  the  opportunity.  Thus,  in  addition  to  the  points  made  by  CCJ,  I  submit 
that  as  far  as  Arizona  is  concerned,  the  people  have  already  spoken. 

A  further  example  would  be  the  provisions  of  S.  687  that  would  preempt  State 
laws  on  joint  and  several  liability  and  comparative  negligence.  Within  the  last  few 
years,  our  legislature  has  adopted  a  comprehensive  scheme  dealing  with  compara- 
tive negligence,  contribution  among  joint  tortfeasors,  and  abolition  of  joint  and  sev- 
eral liability  under  some  circumstances.  This  legislation  was  the  product  of  an  in- 
tense debate  in  the  legislature,  and  many  of  its  features  were  the  result  of  com- 
promise between  competing  interest  groups  in  this  State.  As  the  legislation  now 
stands,  it  is  a  legislative  expression  of  the  will  of  the  people  of  Arizona.  There  is 
nothing  to  be  gained  for  Arizonans  in  having  this  careful  regime  overturned  by  hast- 
ily enacted  federal  legislation. 

If  the  search  is  for  a  single  settled  law,  the  goal  will  not  be  achieved  through  fed- 
eral legislation.  S.  687  would  preempt  all  related  State  law  and  substitute  federal 
standards,  with  novel  and  untested  terms  and  concepts.6  The  new  standards  of  S. 
687  would  be  imposed  in  a  single  overlay  upon  the  56  existing  State  court  systems 
as  well  as  the  federal  courts.  The  overlay  will  fit  somewhat  differently  in  each  in- 
stance and  will  impact  some  States  more  heavily  than  others.  But  in  each  instance 
we  will  have,  in  conjunction  with  existing  State  practices  and  procedures  for  tort 
law,  a  new  and  contradictory  system  of  federal  laws  for  product  liability  cases. 

It  follows  that  the  Federal  standards,  however  well  crafted,  will  be  applied  in 
many  different  contexts  and  inevitably  will  be  interpreted  and  implemented  dif- 
ferently, not  only  by  the  State  courts  but  also  by  the  Federal  Courts.  Since  the  legis- 
lation does  not  create  Federal  question  jurisdiction  or  a  Federal  cause  of  action,  it 
would  leave  primary  adjudication  to  State  courts,  where  these  cases  have  been  tra- 


that  variations  or  "spikes"  in  the  number  of  product  liability  filings  are  related  to  state  legisla- 
tive changes  enacted  during  that  period.  For  example,  in  several  states,  anticipating  new  state 
statutes  expected  to  disadvantage  plaintiffs,  spikes  reflected  the  hastening  of  plaintiffs  to  file 
under  existing  rules. 

6  U.S.  Government  Accounting  Office,  Product  Liability:  Verdicts  and  Case  Resolution  in  Five 
States,  GAO/HRD-89-99  (September  29,  1989).  Looking  at  21  years  of  product  liability  verdicts, 
researchers  with  the  American  Bar  Foundation  find  that  jury  verdicts  in  products  cases  are  not 
incoherent  and  unpredictable,  but  rather,  have  persistent,  intelligible  patterns.  Their  patterns 
of  product  liability  cases  that  went  to  trial  are  quite  different  from  the  rhetoric  of  tort  reform. 
The  system  is  not  described  by  cases  involving  consumer  products,  pharmaceutical  products  or 
recreational  equipment.  Instead  it  is  a  system  described  first  by  cases  involving  products  en- 
countered in  the  workplace  and  second  by  cases  involving  vehicle-related  products.  The  most 
likely  plaintiffs  are  male,  blue-collar  workers  with  injuries  affecting  their  wage-earning  capacity, 
see  Daniels,  Stephen,  and  Martin,  Joanne,  (1993)  Don't  kill  the  Messenger  'Till  You  Read  the 
Message:  Products  Liability  Verdicts  in  Six  California  Counties,  1970-1990,  Justice  System  Jour- 
nal V.  16,  N.  2,  pp.  69-95. 

Thirty-nine  states  either  do  not  permit  punitive  damages  or  have  taken  steps  to  reduce  the 
frequency  and  size  of  the  punitive  damage  awards  through  state-level  tort  reform.  Following 
Haslip  (111  S.  CT.  1032  [1991]),  even  some  of  the  nine  remaining  states  have  tightened  their 
standards,  see  note  5  in  Koenig,  Thomas  and  Rustad,  Michael,  The  Quiet  Revolution  Revisited: 
An  Empirical  Study  of  the  Impact  of  State  Tort  Reform  on  Punitive  Damages  in  Products  Liabil- 
ity, Justice  System  Journal  V.  16,  N.  2,  p.  23. 

U.S.  Government  Accounting  Office,  Liability  Insurance:  Effects  of  Recent  "Crisis"  on  Busi- 
nesses and  other  Organizations  (1988)  GAO/HRD-88-64).  Wall  Street  Journal,  ABA  Report 
Urges  Overhaul  of  Insurance  Liability  Laws  and  Antitrust  Exemption,  (12/18/88)  Bl. 

6  CCJ  is  not  routinely  opposed  to  all  expansion  of  federal  jurisdiction.  For  instance,  it  does 
not  oppose  legislation  which  would  create  new,  but  limited,  access  to  federal  courts  for  mass 
tort  cases  arising  from  a  single  catastrophic  event.  It  is  too  often  overlooked  that  there  presently 
exists  among  the  States  a  high  degree  of  uniformity  on  major  points  of  product  liability, 
achieved  over  many  decades  through  tens  of  thousands  of  cross  citations  of  precedents  in  State 
case  law  and  by  resort  to  such  widely  accepted  sources  as  the  Restatement  of  Torts,  the  Uniform 
Commercial  Code,  and  the  National  Conference  of  Commissioners  on  Uniform  Law. 
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ditionally  tried.  Access  to  the  Federal  courts  will  come  only  by  diversity  jurisdic- 
tion.7 

So  we  will  not  only  have  State  courts  interpreting  and  apply  case,  but  we  will 
also  have  the  Federal  courts,  under  diversity  jurisdiction,  interpreting  and  applying 
the  Sam  e  mix.  However,  State  supreme  courts  will  no  longer  be,  as  they  are  today, 
the  final  arbiters  of  their  tort  law.  Federal  statutory  standards,  even  without  Fed- 
eral question  jurisdiction,  will  make  the  Supreme  Court  of  the  United  States  the 
court  of  last  resort  for  a  new  class  of  cases,  cases  wrought  with  State  and  Federal 
questions  stretching  far  beyond  its  current  jurisdiction.  A  legal  thicket  is  inevitable 
and  the  burden  of  untangling  it,  if  it  can  be  untangled  at  all,  will  lie  only  with  the 
Supreme  Court  of  the  United  States,  a  court  which  many  experts  feel  is  not  only 
overburdened  but  also  incapable  of  maintaining  adequate  uniformity  in  existing 
Federal  law  as  it  is  variously  interpreted  by  the  13  United  States  Courts  of  Appeals. 

The  negative  consequences  of  S.  687  for  federalism  are  incalculable.  With  the  pro- 
posed legislation  reaching  so  far  into  substantive  civil  law,  States  will  be  forced  to 
provide  the  judicial  structure,  but  will  not  be  permitted  to  decide  the  social  and  eco- 
nomic questions  in  the  law  which  their  courts  administer.  Enactment  of  S.  687 
would  alter,  in  one  stoke,  the  fundamental  federalism  inherent  in  this  country's  tort 
law.  CCJ  still  firmly  holds  that  tort  reform  remedies  must  lie  with  State  courts  and 
legislatures,  which  are  most  ware  of  and  best  situated  to  determine  the  social  and 
economic  impact  of  present  law  in  their  own  communities.  S.  687  is  a  radical  depar- 
ture from  our  current  legal  regime,  and  is  neither  justified  by  experience  nor  wise 
as  a  matter  of  policy. 

Again,  on  behalf  of  CCJ,  I  thank  you  for  the  invitation  to  express  our  views  on 
S.  687.  I  now  will  consider  questions  this  Committee  may  have. 

Chart  1 
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7  The  Federal  Courts  Study  Committee  (FCSC)  does  not  specifically  discuss  routine  product 
liability  litigation;  however  it  excludes  it  from  federal  jurisdiction,  based  on  FCSC  recommenda- 
tions for  diversity  jurisdiction. 
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Responses  of  Stanley  Feldman  to  Questions  Submitted  by  Senators  Kohl 

and  Thurmond 

Question  1  [submitted  by  Senator  Kohl].  Some  participants  in  the  product  liability 
debate  have  suggested  that  meaningful  product  liability  reform  should  be  com- 
plemented by  efforts  to  limit  the  ability  of  federal  courts  to  issue  protective  orders 
that  prevent  the  public  disclosure  of  information  relevant  to  public  health  and  safe- 
ty. In  your  view,  is  the  problem  of  "court  secrecy"  — that  is,  the  shielding  of  product 
information  affecting  public  health  and  safety  from  public  scrutiny — significant  and 
substantial?  And  if  it  is,  are  you  supportive  of  legislative  efforts  to  restrict  the  dis- 
cretion of  federal  courts  to  issue  protective  orders  that  inhibit  such  disclosure"  Do 
you  believe  such  restrictions  are  workable? 

Answer.  This  question  touches  a  difficult  area  of  product  liability  litigation.  Dis- 
covery often  leads  to  disclosures  that  product  manufacturers  and  sellers  regard  as 
trade  secrets  or  confidential  business  information.  Federal  and  state  courts  have 
been  quite  diligent  in  entering  appropriate  orders  to  protect  against  improper  uses 
of  such  information. 

Defendants  may  worry  also  that  information  secured  through  discovery  will  dis- 
close product  defects  that  will  lead  to  more  lawsuits,  even  if  the  information  is  nei- 
ther confidential  nor  a  trade  secret,  and  even  if  release  of  the  information  might 
inform  or  warn  the  public,  thereby  saving  lives  or  reducing  injuries.  See  Elizabeth 
Torphy-Donzella,  Products  Liability  Litigation  and  Third-Party  Harm:  The  Ethics  of 
Nondisclosure,  5  GEO.  J.  LEGAL  ETHICS  435  (1991).  Indeed,  such  information 
often  causes  so  much  concern  that  product  liability  defendants  will  substantially  in- 
crease settlement  offers  if  plaintiffs  agree  to  protective  orders  prohibiting  disclosure 
of  discovered  materials. 

On  the  other  hand,  the  potential  victims  of  unsafe  products,  regulatory  and  safety 
agencies,  the  press,  and  the  public  at  large  all  have  legitimate  interests  in  dissemi- 
nation of  accurate  information  on  unsafe  and  dangerous  products.  Reconciling  these 
competing  interests  is  a  challenging  task.  See  David  Timmins,  Protective  Orders  in 
Products  Liability  Litigation:  Striking  the  Proper  Balance,  48  WASH.  &  Lee  L.  Rev. 
1503  (1991)  (good  general  discussion  of  the  problem). 

Federal  courts  have  worked  at  balancing  these  conflicting  considerations  when  de- 
ciding whether  to  impose  protective  orders  in  product  liability  cases.  Under  the  fed- 
eral discovery  rules,  a  federal  judge  will  only  grant  a  protective  order  restricting  the 
release  of  disclosed  material  after  the  moving  party  has  shown  good  cause.  Federal 
courts  define  good  cause  in  this  context  to  mean  a  clearly  defined  and  very  serious 
injury  to  the  party  seeking  to  prevent  disclosure.  See,  e.g.,  Waelde  v.  Merck,  Sharp 
&  Dohme,  94  F.R.D.  27  (E.D.  Mich.  1981).  Federal  judges  usually  favor  protection 
of  the  public,  and  have  often  allowed  disclosure  of  product  information  relevant  to 
the  public  safety.  See,  e.g.,  Brown  &  Williamson  Tobacco  Corp.  v.  FTC,  710  F.2d 
1165,  1180  (6th  Cir.  1983),  cert,  denied,  465  U.S.  1100,  104  S.  Ct.  1595  (1984). 

In  my  view,  the  public  interest  in  disclosure  is  paramount.  At  present,  it  is  debat- 
able whether  the  existing  regime  provides  an  adequate  mechanism  to  balance  the 
merits  of  limited  versus  open  disclosure.  It  is  true  that  federal  judges  have  shown 
awareness  of  and  sensitivity  to  this  difficult  problem,  and  are  certainly  best  situated 
to  weigh  the  complex  and  competing  interests  on  a  case-by-case  basis.  Nevertheless, 
it  might  be  best  to  amend  the  federal  procedural  rules  or  enact  specific  legislation 
requiring  a  more  stringent  showing  before  such  orders  are  entered. 

This  procedural  change  implicates  no  principles  of  federalism,  because  it  is  for 
Congress  to  decide  if  the  federal  courts  should  be  required  to  apply  tougher  stand- 
ards in  determining  whether  a  protective  order  is  appropriate  in  product  liability 
cases.  If  Congress  makes  this  change,  I  have  no  doubt  that  the  state  courts  will  soon 
follow.  The  result  will  be  greater  public  access  to  information  that  will  enhance 
product  safety  for  all  consumers. 

Question  2  [submitted  by  Senator  Thurmond].  Chief  Justice  Feldman,  given  that 
most  products  are  sold  outside  the  State  in  which  they  are  produced,  does  it  seem 
reasonable  for  manufacturers  and  other  proponents  of  this  legislation  to  seek  addi- 
tional uniformity  in  product  liability  law? 

Answer.  There  already  is  remarkable  uniformity  among  the  states  on  the  impor- 
tant, substantive  aspects  of  product  liability  law.  Each  state  agrees  that  product 
manufacturers  and  sellers  should  be  held  legally  accountable  for  negligence  and  for 
distribution  of  unsafe  and  unreasonably  dangerous  products.  All  responsible  product 
manufacturers  and  sellers  in  the  United  States  are  well  aware  of,  and  can  conform 
their  actions  to,  this  general  and  uniform  standard. 

The  fact  that  the  states  differ  somewhat  in  procedure  and  are  still  experimenting 
with  some  substantive  details  is  not  a  weakness;  it  is  an  essential  and  beneficial 
characteristic  of  the  federal  system.  Trying  to  impose  uniformity  on  the  states  in 
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an  area  already  uniform  in  its  key  principles  would  only  destroy  the  advantage  of 
our  federal  system  by  limiting  the  ability  of  the  states  to  improve  even  more  on  a 
product  liability  system  that  has  already  helped  make  American  products  the  safest 
in  the  world.  Further,  such  an  attempt  would  be  counterproductive.  The  introduc- 
tion of  new  concepts  and  new  textual  material  would  diminish  the  existing  predict- 
ability of  legal  consequences  and  create  chaos  in  our  courts. 

The  Conference  of  Chief  Justices  is  well  aware  that  products  manufactured  in  one 
state  are  commonly  marketed  all  over  the  country  and  often  around  the  globe.  The 
same  is  true  these  days  of  almost  every  economic  endeavor.  The  argument  in  favor 
of  a  national  product  liability  law  could  be  made  as  well  about  the  law  of  contracts, 
civil  procedure,  and  many  other  areas  of  the  law.  The  convenience  that  may  seem 
to  come  from  nationalization  of  the  common  law  does  not  outweigh  the  many  bene- 
fits flowing  from  the  creativity,  innovation,  and  flexibility  inherent  in  our  federal 
system. 

Question  3  [submitted  by  Senator  Thurmond].  Chief  Justice  Feldman,  in  other 
areas  of  the  law,  such  as  commercial  law,  the  States  have  created  uniformity  by  en- 
acting statutes  based  on  a  model,  such  as  the  Uniform  Commercial  Code.  In  your 
opinion,  why  have  the  States  not  acted  similarly  in  the  product  liability  area  by  en- 
acting statutes  based  on  the  Uniform  Product  Liability  Act  or  similar  initiatives? 

Answer.  As  far  as  I  can  recall,  not  a  single  state  has  enacted  the  Model  Uniform 
Product  Liability  Act  ("UPLA")  or  any  similar  model  code  for  such  cases.  See  44  Fed. 
Reg.  62,714  (1979)  (text  of  the  UPLA).  This  is  in  marked  contrast  to  the  Uniform 
Commercial  Code,  which  all  states  (except  Louisiana)  have  adopted  in  some  version 
or  other.  While  I  cannot  speak  for  every  state,  it  seems  to  me  that  the  states  have 
not  accepted  the  UPLA,  or  similar  Utopian  schemes  for  product  liability,  for  several 
related  reasons. 

First,  voters  and  legislators  in  the  individual  states  are  satisfied  with  the  way 
that  their  legislatures  and  courts  have  crafted  their  respective  product  liability  laws. 
If  there  were  wide-spread  discontent  at  the  state  level,  a  model  code  would  have 
been  widely  accepted  years  ago.  Second,  there  has  been  no  need  for  adoption  of  the 
UPLA  because  there  already  is  substantial  uniformity  in  this  area.  Although  some 
of  the  details  may  vary,  all  states  allow  negligence  and  breach  of  warranty  actions 
for  product-related  failures  and  loss  or  injury.  There  is  also  nearly  universal  accept- 
ance of  the  strict  liability  doctrine  enunciated  in  the  RESTATEMENT  (SECOND)  OF 
Torts  §402A  (1965).  Thus,  there  is  no  call  for  enactment  of  a  universal  product  li- 
ability law. 

Third,  the  states  undoubtedly  want  to  retain  some  flexibility  to  experiment  fur- 
ther in  this  area.  After  all,  compared  to  such  venerable  areas  as  contracts,  commer- 
cial law,  and  wills  and  trusts,  modern  product  liability  law  is  still  in  its  infancy. 
We  may  occasionally  forget  that  it  was  not  until  1960  that  the  first  state  supreme 
court  declared  that  either  a  direct  buyer  or  a  subsequent  purchaser  of  a  product 
could  sue  both  the  dealer  and  the  manufacturer  for  personal  injuries  caused  oy  that 
product.  Henningsen  v.  Bloomfield  Motors.  Inc.,  161  A.2d  69  (N.J.  1960).  Amazingly, 
it  was  just  in  1962  that  the  first  state  adopted  strict  product  liability.  Greenman 
v.  Yuba  Power  Prods.,  Inc.,  377  P.2d  897  (Cal.  1962).  Since  then,  encouraged  by  the 
influential  and  persuasive  analysis  embodied  in  RESTATEMENT  (SECOND)  OF  TORTS 
§402A  (1965),  strict  product  liability  has  become  the  standard  for  justice  across  the 
nation. 

Significantly,  the  remarkable  state  uniformity  in  product  liability  law  has  come 
by  persuasion  and  example,  not  by  model  codes  or  edicts  imposed  on  the  states  from 
above.  States  now  generally  analyze  product  liability  cases  in  the  same  way  because 
state  courts  and  legislatures  have  reached  a  consensus  on  key  legal  principles.  The 
major  problems  of  predictability  and  result  are  problems  of  application  of  principle 
to  fact.  These  will  be  unaffected  by  nationalization  of  tort  law.  Uniformity  of  prin- 
ciple and  variation  in  application  are  the  strength  and  marvel  of  the  federal  system 
and  the  common  law  at  work.  I  do  not  believe  that  we  should  interfere  with  some- 
thing that  has  evolved  so  fairly,  so  rapidly,  and  so  successfully.  See  William  L. 
Prosser,  The  Fall  of  the  Citadel  (Strict  Liability  to  the  Consumer),  50  MINN.  L.  Rev. 
791  (1966)  (describing  the  common  law's  evolution  in  the  product  liability  area). 

Question  4  [submitted  by  Senator  Thurmond].  Chief  Justice  Feldman,  are  you 
aware  of  efforts  at  "forum  shopping"  among  both  plaintiffs  and  defendants  in  prod- 
uct liability  cases?  Do  you  think  it  would  be  desirable  to  minimize  efforts  to  forum 
shop,  and  would  greater  uniformity  in  product  liability  law  help  achieve  that  goal? 

Answer.  In  this  context,  I  assume  that  the  reference  to  forum  shopping  means 
suing  in  a  state  other  than  the  logical  site,  when  the  latter  has  what  one  side  or 
the  other  perceives  as  unfavorable  law.  As  a  former  litigator,  I  can  honestly  say  that 
although  every  attorney  tries  to  secure  the  best  forum  for  the  client,  that  choice  is 
seldom  affected  by  substantive  product  liability  law. 
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There  is  little  real  legal  advantage  in  attempting  to  forum  shop  as  a  way  to  attain 
what  may  seem  to  be  more  favorable  substantive  law.  That  is  because  all  states 
have  adopted  choice  of  law  rules  that  provide  for  application  of  the  law  of  the  state 
with  the  greatest  interest  in,  or  the  most  relevant  contacts  with,  an  injury.  See  gen- 
erally Restatement  (Second)  of  Conflicts  §6  (1969).  For  example,  if  an  Arizona 
resident  is  injured  in  California  by  a  product  made  and  sold  in  California,  and  most 
of  the  other  relevant  contacts  center  on  California,  the  court  would  apply  the  law 
of  California  to  resolve  the  substantive  legal  issues  related  to  the  injury,  whether 
the  action  is  in  Arizona  or  California,  in  state  or  federal  court.  Thus,  as  far  as  the 
controlling  law  is  concerned,  the  actual  forum  has  little  relevance,  and  forum  shop- 
ping in  product  liability  cases  is  not  a  realistic  problem. 

Thank  you  again  for  the  opportunity  to  present  the  views  of  the  Conference  of 
Chief  Justices  at  the  hearing.  Please  let  me  know  if  there  are  any  other  questions 
or  if  I  may  provide  any  other  information  to  the  Committee  members  on  this  topic. 

Senator  Heflin.  We  are  delighted  to  have  Suzelle  Smith,  who 
used  to  be  a  staffer  here  who  worked  for  me.  I  am  delighted  to  see 
you.  However,  I  don't  know  whether  I  agree  with  you. 

Ms.  Smith.  You  haven't  heard  me  yet,  Senator. 

Senator  Heflin.  Well,  I  have  heard  about  you.  [Laughter.] 

We  are  delighted  to  see  you. 

STATEMENT  OF  SUZELLE  M.  SMITH 

Ms.  Smith.  It  is  good  to  be  here,  Judge.  It  is  good  to  see  you. 
Senators,  good  morning.  I  am  a  trial  lawyer  from  the  State  of  Cali- 
fornia and  I  try  cases  on  both  sides.  I  try  cases  for  the  defense  side, 
Fortune  500  companies,  and  I  try  cases  for  the  plaintiffs  side.  As 
Judge  Heflin  knows,  I  come  from  a  long  line  of  plaintiffs'  trial  law- 
yers. 

I  want  to  talk — and  I  can't  do  this  in  5  minutes,  but  I  am  going 
to  do  it  in  5  minutes. 

Senator  Heflin.  We  are  going  to  keep  you  down. 

Ms.  Smith.  I  am  going  to  do  it  in  5  minutes.  I  have  got  a  lot  of 
things  I  would  like  to  say,  but  I  am  going  to  be  brief. 

I  want  to  talk  about  some  of  the  things  that  this  bill  does  and 
some  of  the  things  that  this  does  not  do  and  does  not  try  or  purport 
to  do.  First,  let  me  address  the  things  in  this  bill  that  I  think  are 
important  and  good,  and  tell  you  why. 

There  are  two  sections  that  are  largely  derived  from  California 
law,  so  it  is  something  I  am  familiar  with  because  we  have  had  this 
in  California  now  for  a  number  of  years.  The  sections  have  to  do 
with  the  joint  and  several  provision  and  the  punitive  damages  pro- 
vision. 

First  of  all,  I  want  to  assure  Senator  Heflin  that  I  am  here  not 
to  bury  the  tort  law  system,  but  hopefully  to  help  save  it.  I  believe 
in  the  jury  system,  I  believe  in  jury  trials,  but  I  think  there  is  a 
public  perception  that  there  is  something  wrong  with  the  tort  sys- 
tem as  it  exists  today,  that  it  is  just  not  fair,  that  it  is  just  not 
right.  Now,  maybe  that  perception  is  overstated,  but  it  is  what  I 
see  in  members  of  jury  panels  that  I  voir  dire  every  day  when  I 
go  into  court  to  try  a  case. 

The  joint  and  several  liability  portion,  at  bottom,  was  proposed 
and  enacted  in  California  not  by  the  legislature  but  by  the  people 
by  referendum.  It  was  perceived  that  for  a  defendant  to  pay  when 
that  defendant  was  paying  for  fault  that  it  didn't  cause  that  that 
was  unfair.  It  is  interesting  in  California  the  way  it  used  to  work. 
I  tried  cases  before  the  limitation  to  several  liability  for  economic 
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damages,  not  for  the — I  am  sorry — joint  and  several  for  economic 
and  not  for  the  noneconomic — I  tried  cases  before  that  provision, 
and  you  know  what?  Sometimes,  I  got  defense  verdicts  for  defend- 
ants who  might  have  been  given  a  share  but  for  the  perception  of 
the  jurors  that  it  just  wasn't  fair  to  saddle  somebody  with  all  the 
damages  if  they  were  marginally  at  fault. 

Under  the  new  provision  in  California  which  is  several  years  old, 
if  you  have  a  defendant  that  caused  some  of  the  fault,  that  defend- 
ant is  in  for  the  full  amount  of  the  economic  damages,  but  only  the 
proportionate  share  of  the  noneconomic  damages.  It  is  a  com- 
promise. I  am  sure  most  business  people  would  like  to  be  in  just 
severally,  not  joint  at  all.  It  is  a  compromise  between  balancing  in- 
terests of  compensating  victims  and  yet  fairness  on  the  other  side. 
It  has  worked  well  in  California,  and  I  have  seen  cases  where  the 
deep-pocket  defendant  might  have  walked  away  with  a  defense  ver- 
dict but  for  the  realistic  option  of  the  jury  to  give  that  defendant 
its  fair  share,  its  aliquot  share,  of  the  percentage  of  fault. 

So  in  an  interesting  way,  it  has  actually  made  some  plaintiffs 
able  to  recover  in  a  way  that  they  arguably  might  not  have  been 
able  to  do  before  what  we  call  Proposition  51  in  California  was  en- 
acted. 

Punitive  damages:  The  important  thing  that  this  bill  does  is  it 
draws  a  clear  line,  I  hope,  between  conduct  that  is  merely  negligent 
and  conduct  that  rises  to  the  level  that  should  be  punished.  There 
needs  to  be  a  clear  line  drawn  between  those  two  types  of  conduct. 

Any  defendant  making  a  mistake  in  judgment  certainly  may 
need  to  pay  the  compensatory  damages  caused,  but  the  punitive 
remedy  should  be  held  only  when  it  is  conscious  or  willful  or  fla- 
grant conduct,  and  that  is  what  this  bill  sets  out  and,  again,  that 
is  California  law.  We  have  an  increased  standard  for  conscious  dis- 
regard and  burden  of  proof  by  clear  and  convincing  evidence.  So  in 
the  minds  of  the  jury,  there  is  a  distinction.  There  is  a  higher  level 
of  proof  and  it  works  pretty  well  in  California.  When  punitive  dam- 
ages are  appropriate,  punitive  damages  are  still  being  applied  in 
California. 

Now,  let  me  talk  about  what  this  bill  doesn't  do  because  I  would 
like  to  address  something  that  Congresswoman  Mink  said  and  I 
think  it  is  important  to  understand.  From  what  I  heard  her  saying, 
her  criticism,  if  you  will,  is  really  with  State  law,  not  with  what 
this  bill  does.  This  bill  doesn't  do  everything.  It  doesn't  structure 
tort  law  or  products  liability  law  across  the  board.  It  is  really  a 
fairly  limited  bill,  leaving  many,  many  questions  to  State  law. 

This  issue  of  whether  her  daughter  would  have  been  com- 
pensated because  it  was  a  precancerous  condition  is  not  addressed 
or  changed  by  this  bill.  That  is  something  that  perhaps  committees 
should  consider  whether  they  want  to  do  or  not,  but  at  present,  as 
this  bill  is  drafted,  that  is  left  to  State  law.  If  Illinois,  or  wherever 
the  State  that  that  case  was  brought,  had  a  rule  that  says  a 
precancerous  condition  is  not  compensable,  that  is  a  matter  to  take 
up  with  the  States. 

In  California,  that  condition  would  be  compensable.  A 
precancerous  condition,  if  there  is  harm,  in  California,  and  you 
know  about  it,  you  can  bring  a  cause  of  action  for  medical  monitor- 
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ing  or  whatever.  If  there  is  no  harm  until  you  get  cancer,  then  you 
bring  that  cause  of  action  when  there  is  actual  harm. 

So  as  I  read  this  bill,  it  doesn't  change  State  law  in  that  regard 
at  all.  Harm  is  defined  by  the  State.  I  don't  read  this  bill  as  chang- 
ing it,  and  if  there  are  States  that  are  less  enlightened  or  less  fair 
than  others,  then  that  is  a  matter  where  people  go  back  to  the 
States,  just  as  we  do  now,  to  resolve  those  problems.  So  the  bill  is 
limited.  There  are  good  things  about  this  bill.  I  think  some  of  the 
criticisms  are  not  well  justified  because  they  are  still  left  to  the 
States  just  as  they  are  today. 

Thank  you. 

[The  prepared  statement  of  Ms.  Smith  follows:] 

Prepared  Statement  of  Suzelle  M.  Smith 

Mr.  Chairman  and  Members  of  the  Committee,  my  name  is  Suzelle  M.  Smith.  I 
am  here  today  to  discuss  certain  provisions  of  S.  687,  specifically  those  dealing  with 
punitive  damages  and  joint  and  several  liability. 

By  way  of  background,  my  academic  credentials  include  honors  degrees  from  Bos- 
ton University,  Oxford  University,  and  the  University  of  Virginia  Law  School.  In  ad- 
dition to  practicing  law  full  time  as  a  civil  trial  lawyer  in  Los  Angeles,  I  also  serve 
as  an  adjunct  professor  of  law  at  Pepperdine  University  School  of  Law  in  Malibu, 
California,  and  next  year  will  teach  a  full-term  course  in  American  Products  Liabil- 
ity Law  at  Oxford  University  in  England.  I  am  an  officer  and  founding  member  of 
the  Los  Angeles-West  Inns  of  Court.  I  co-authored  with  my  partner,  Don  Howarth, 
a  book  on  trial  practice  published  by  Callaghan,  Case  Assessment  and  Evaluation, 
which  addresses  issues  involving  substantive  and  procedural  tort  law.  I  am  admit- 
ted to  practice  law  before  all  of  the  state  and  federal  courts  of  California,  Washing- 
ton D.C.,  and  Washington  State,  as  well  as  the  United  States  Supreme  Court. 

I  am  a  trial  lawyer  and  a  managing  partner  of  Howarth  &  Smith,  a  California- 
based  law  firm  representing,  among  others,  major  U.S.  companies  nationwide  in  the 
defense  of  complex  product  liability  litigation.  For  example,  I  briefed  and  argued  An- 
derson v.  Owens-Corning  Fiberglas,  on  behalf  of  the  defense.  In  Anderson,  the  Cali- 
fornia Supreme  Court  held  that  state  of  the  art  evidence  is  admissible  on  the  issue 
of  product  defect  in  a  strict  liability  action.  My  firm  also  on  occasion  represents  indi- 
vidual plaintiffs  in  significant  personal  injury  and  business  litigation  cases.  The  per- 
spective that  I  bring  to  you  is  that  of  someone  who  has  litigated  a  number  of  major 
cases,  from  both  sides  of  the  courtroom,  that  have  turned  upon  some  of  the  very 
issues  which  you  are  considering  here  today. 

On  a  personal  note,  this  is  a  bit  of  a  home-coming.  In  the  late  seventies  and  early 
eighties  my  first  job  after  graduate  school  was  Legislative  Assistant  to  Senator  How- 
ell Heflin.  My  assignment  was  the  Commerce  Committee,  and  he  was  at  that  time 
a  member.  During  my  time  with  Senator  Heflin,  I  came  to  know  most  of  the  mem- 
bers of  the  Committee  and  their  staffs,  and  developed  an  insider's  appreciation  of 
the  Committee's  responsibilities  and  its  work. 

PUNITIVE  DAMAGES 

Magnitude 

For  many  years,  awards  of  punitive  damages  and  the  structure  of  law  under 
which  they  were  made  neither  received  nor  merited  special  attention;  punitive  dam- 
ages were  infrequently  assessed  and  were  typically  small  in  amount.  However,  dur- 
ing the  last  few  decades  there  has  been  an  explosion  in  the  frequency,  size,  and 
availability  of  punitive  damages  awards.  For  example,  through  1959,  the  largest  pu- 
nitive damages  award  reported  in  California  was  $10,000.  During  the  1970s  the 
highest  award  reported  and  affirmed  on  appeal  was  $740,000.  Since  1980,  punitive 
damages  awards  of  over  $10,000,000  have  been  upheld  on  appeal  in  California,  and 
at  least  one  jury  award  of  almost  $100,000,000  is  presently  under  review. 

Frequency 

Also,  there  has  been  an  increasing  frequency  of  such  awards,  and  a  dramatic  ex- 
pansion in  the  range  of  underlying  circumstances  and  conduct  found  sufficient  to 
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support  them.  For  example,  a  recent  study1  found  that  punitive  damages  were 
awarded  in  more  than  one  out  of  every  eight  jury  trials  in  San  Francisco  in  which 
a  defendant  was  found  liable  for  compensatory  damages. 

Failure  to  distinguish  compensatory  and  punitive  damages 

The  modern  view  of  punitive  damages  in  the  United  States  is  that  they  serve  the 
"purely  public"  purposes  of  punishing  and  deterring  socially  undesirable  conduct.  In- 
deed, it  is  arguable  that  under  the  U.S.  Supreme  Courts  recent  Haslip  decision, 
that  is  the  only  constitutionally  permissible  purpose.  Further,  the  offensive  conduct 
should  be  of  a  qualitatively  different  character  than  negligence;  it  must  be  conscious 
and  "aggravated"  conduct.  Punitive  damages,  of  course,  are  not  intended  to  discour- 
age socially  useful  product  development  and  innovation.  Nevertheless,  in  many  ju- 
risdictions,2 state  laws  do  not  sufficiently  distinguish  procedurally  and  substantively 
between  punitive  and  compensatory  damages,  resulting  in  overkill.  Unless  it  is  be- 
lieved that  most  corporations  are  controlled  by  monsters,  punitive  awards  should  be 
rare,  appropriate  only  where  egregious  intent  to  harm  the  public  welfare  can  be 
shown.  If  such  flagrant,  malicious  conduct  occurs,  it  should  be  punished  and 
stopped.  In  contrast,  making  reasonable  decisions  regarding  design  and  manufac- 
ture that  turn  out  to  be  erroneous  or  even  reflect  poor  judgment  should  not  be  a 
basis  for  punitive  awards. 

Conflicting  results 

Further,  the  present  system  of  punitive  damages  permits  virtually  unlimited  ex- 
posure to  a  product  seller  distributing  products  nationally.  As  the  Peterson  study 
suggests,  the  increasing  frequency  of  punitive  damages  awards  and  the  ever-widen- 
ing scope  of  application  of  the  legal  theories  supporting  such  awards  have  made  a 
particular  defendant's  likelihood  of  someday  having  to  pay  punitive  damages  much 
more  real.  However,  the  deterrent  usefulness  of  punitive  damages  has  also  been  un- 
dermined by  the  sometimes  random  character  of  such  awards.  Companies  that  man- 
ufacture, distribute  and  sell  mass-produced  products  may  be  subject  to  hundreds  or 
even  thousands  of  individual  lawsuits  in  different  jurisdictions.  For  example,  in  a 
number  of  mass  produced  consumer  product  cases  which  have  proceeded  to  trial,  dif- 
ferent juries  have  been  asked  to  decide  whether  punitive  damages  should  be  as- 
sessed in  addition  to  compensatory  damages  based  on  corporate  decisions  regarding 
design  and  manufacture.  Although  in  each  case  essentially  the  same  evidence  and 
conduct  may  be  reevaluated,  various  juries  may  and  have  reached  wildly  different 
conclusions.  Thus,  a  corporate  defendant  may  be  punished  in  one  jurisdiction  and 
exonerated  in  another  for  the  same  conduct  involving  the  same  product. 

Multiple  punitive  awards 

Another  problem  with  the  present  system  is  isolation  of  the  decisions  of  one  jury 
from  that  of  another  regarding  punitive  damages.  If  a  jury  is  told  to  calculate  the 
amount  necessary  to  punish  or  deter  egregious  conduct,  it  presently  does  so  on  the 
basis  of  the  information  before  it  and  without  knowledge  of  a  defendant's  other  ex- 
posure to  additional  awards.  Thus,  multiple  punitive  awards  far  in  excess  of  what 
the  trier  of  fact  intended  are  not  only  theoretically  possible  but  a  reality  in  certain 
circumstances. 

Procedural  safeguards  for  punishments 

Given  the  modern  view  that,  in  the  words  of  the  California  Supreme  Court,  "the 
purpose  and  function  of  punitive  damages  *  *  *  is  a  purely  public  one,"  namely  that 
[t]he  public's  goal  is  to  punish  wrongdoing  and  thereby  to  protect  itself  from  future 
misconduct,  either  by  the  same  defendant  or  by  other  potential  wrongdoers,  it  is 
simply  not  possible  to  derive  a  reasoned  justification  for  the  continued  exclusion  of 
civil  defendants  exposed  to  the  devastating  effects  of  essentially  unlimited  punitive 
damages  awards  from  the  wide  range  of  procedural  and  substantive  due  process 
safeguards  otherwise  invariably  afforded  those  whom  the  state  seeks  to  punish  by 
way  of  fine  or  penalty. 

It  is  of  no  consequence  or  comfort  to  a  defendant  threatened  with  a  financial 
death  penalty  that  the  punitive  sanction  visited  upon  it  financially  benefits  another 
citizen  rather  than  the  state,  or  that  the  size  of  the  sanction  is  determined  by  a 
jury's  wide  discretion  rather  than  by  statute,  or  that  the  sanction  is  characterized 
as  "punitive  damages"  rather  than  as  a  "fine."  In  sanctioning  and  enforcing  punitive 


'M.  Peterson,  S.  Sarma  &  M.  Shanley,  Punitive  Damages  9  (Rand  Institute  for  Civil  Justice, 
1987). 

2  Some  states,  such  as  Washington,  have  eliminated  punitive  damages  altogether  in  products 
cases  by  statute. 
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damages  awards  for  "purely  public"  purposes,  the  sovereign  is  imposing  criminal 
sanctions  by  otherwise  constitutionally  impermissible  means. 

Burden  of  proof 

Adoption  of  subpart  (a)  of  section  203,  requiring  use  of  the  "clear  and  convincing" 
burden  of  proof  in  punitive  damages  awards,  will  be  a  significant  step  towards 
rebalancing  the  inequities  just  described.  Use  of  the  higher  burden  of  proof  in  Cali- 
fornia has  by  no  means  crippled  the  ability  of  plaintiffs  to  secure  punitive  damages 
awards  where  they  are  appropriate,  but  has  helped  to  impress  upon  juries  that  the 
imposition  of  punitive  damages  should  not  be  undertaken  lightly.  It  further  under- 
scores the  philosophical  distinction  between  compensatory  and  punitive  damages. 

Evidence  of  other  awards 

Adoption  of  subpart  (e)  of  section  203  will  also  lay  to  rest  the  present  widespread 
uncertainty  as  to  the  admissibility  and  relevance  of  evidence  of  other  punitive  dam- 
ages awards,  and  the  existence  of  past  and  potential  compensatory  damages  claims, 
in  the  jury's  determination  of  the  amount  of  punitive  damages  it  needs  to  assess 
in  order  to  properly  deter  and  punish  conduct  found  meriting  such  damages.  Federal 
and  state  appellate  decisions  across  America  dealing  with  the  tens  of  thousands  of 
mass  tort  cases  that  have  been  litigated  contemporaneously  reflect  both  widespread 
recognition  of  the  need  to  give  consideration  to  such  factors,  and  judicial  bewilder- 
ment as  to  how  to  do  so  within  the  constraints  of  existing  legislation  and  precedent. 

Bifurcated  trial 

Additionally,  S.  687's  provision  for  a  bifurcation  of  punitive  damages  from  the 
compensatory  phase  of  the  trial  will  help  segregate  evidence  that  is  relevant  only 
if  a  defendant  has  been  found  liable  under  strict  liability  or  negligence  principles 
and  also  found  to  be  the  legal  cause  of  plaintiffs  injuries.  Evidence  relevant  only 
to  punitive  issues  can  taint  a  jury's  decision  on  liability  for  compensatory  purposes, 
judicial  instructions  to  the  contrary  notwithstanding.  The  California  bifurcation 
process  similar  to  that  of  S.  687  has  worked  well,  avoiding  mistrials  and  reducing 
appeals.  Every  trial  lawyer  knows  the  impossibility  of  "unringing  the  bell"  or  direct- 
ing a  jury  to  consider  evidence  "only  for  one  limited  purpose  and  not  another." 

ALLOCATION  OF  FAULT 

The  provisions  of  S.  687  mandating  the  apportionment  of  liability  for  non-eco- 
nomic damages  in  products  liability  cases  among  all  of  those  contributing  to  the 
plaintiffs  injury  according  to  each  defendant's  degree  of  fault,  while  retaining  joint 
and  several  liability  for  economic  damages,  closely  parallel  present  California  law. 
Not  the  legislature,  but  the  voters  of  California  passed  an  initiative  establishing 
several-only  liability  for  non-economic  damages,  based  on  an  awareness  of  the  fun- 
damental inequity  of  requiring  defendants  only  peripherally  involved  with  a  plain- 
tiffs loss  to  bear  the  entire  burden  of  compensating  all  aspects  of  that  loss. 

Like  S.  687,  California's  present  law  retains  full  joint  and  several  liability  for  all 
forms  of  economic  damage.  This  compromise  between  the  desire  to  maximize  the  re- 
sources available  to  compensate  an  injured  party  on  the  one  hand  and  the  recogni- 
tion that  it  is  unjust  for  a  defendant  to  pay  for  harm  its  own  conduct  has  not 
caused,  is  both  reasonable  and  responsive  to  the  realities  of  modern  society  and  the 
moral  precepts  of  jurors. 

The  compromise  is  sensitive  to  the  realities  of  litigation  because  of  its  implicit  rec- 
ognition that  efforts  to  provide  "full"  economic  compensation  for  non-economic  losses 
are  inherently  doomed  to  failure.  Non-economic  losses  can  never  be  fully  covered  by 
compensation  in  any  amount.  Because  juries  are  aware  of  that  inherent  contradic- 
tion, the  amount  and  rationality  of  any  particular  non-economic  damages  award  is 
much  less  predictable.  The  compromise  on  joint  and  several  liability  incorporated 
into  S.  687  is  reasonable  because  it  gives  both  plaintiffs  and  defendants  what  each 
most  needs.  It  maximizes  the  plaintiffs  prospects  for  recovering  that  part  of  his  or 
her  damages  that  represents  actual  financial  loss  and  can  be  fully  compensated  for 
by  a  financial  award.  It  maximizes  the  defendant's  insulation  from  inappropriate  li- 
ability by  limiting  its  exposure  to  the  least  objective  and  least  predictable  part  of 
compensatory  damages  awards. 

California  voters  and  juries  understand  that  the  tort  system  is  at  base  not  a  "no- 
fault"  system  and  not  an  insurance  system.  Defendants  which  are  at  fault  are  re- 
quired to  compensate  for  the  harm  caused  by  their  acts.  However,  the  idea  of  the 
deep-pocket"  defendant  paying  for  harm  not  caused  by  it  goes  against  the  fun- 
damental principles  of  fairness  inherent  in  traditional  tort  law.  S.  687's  provisions 
regarding  joint  and  several  liability  are  practical  and  just. 
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Response  of  Suzelle  Smith  to  a  Question  Submitted  by  Senator  Kohl 

Question.  Some  participants  in  the  product  liability  debate  have  suggested  that 
meaningful  product  liability  reform  should  be  complemented  by  efforts  to  limit  the 
ability  of  federal  courts  to  issue  protective  orders  that  prevent  the  public  disclosure 
of  information  relevant  to  the  public  health  and  safety.  In  your  view,  is  the  problem 
of  "court  secrecy^' — that  is,  the  shielding  of  product  information  affecting  public 
health  and  safety  from  public  scrutiny — significant  and  substantial?  And  if  it  is,  are 
you  supportive  of  legislative  efforts  to  restrict  the  discretion  of  federal  courts  to 
issue  protective  orders  that  inhibit  such  disclosure?  Do  you  believe  such  restrictions 
are  workable? 

Answer.  In  my  experience,  federal  judges  are  very  reluctant  to  issue  broad  con- 
fidentiality orders  and  will  rarely  do  so  in  the  absence  of  stipulations.  The  reasons 
not  to  approve  such  orders  are  practical  as  well  as  prudential.  Protective  orders  cov- 
ering substantive  information  are  difficult  if  not  impossible  to  enforce,  information 
generated  through  the  litigation  process  enters  the  public  domain  in  many  ways, 
and  secrecy,  if  effective,  serves  to  either  increase  the  cost  of  similar  litigation  or 
keep  legitimate  potential  claimants  in  ignorance. 

In  contrast  to  "substantive"  protective  orders  seeking  to  prohibit  disclosure  of  in- 
formation or  documents  related  to  the  merits  of  the  litigation,  confidential  settle- 
ment agreements  that  cover  only  the  amount  or  payment  terms  of  a  settlement  are 
sometimes  sought.  Such  agreements  are  routinely  entered  into  and  approved  by 
courts  and  reasonably  protect  the  litigants'  right  to  keep  the  financial  terms  of  an 
individual  case  resolution  private. 

Senator  Heflin.  Mr.  Cooper? 

STATEMENT  OF  RICHARD  M.  COOPER 

Mr.  Cooper.  Mr.  Chairman,  thank  you  very  much  for  inviting 
me  to  testify  here  this  morning.  I  am  appearing  on  behalf  of  the 
Pharmaceutical  Manufacturers  Association.  I  practice  law  at  Wil- 
liams and  Connolly  here  in  Washington  and  I  formerly  was  chief 
counsel  of  the  Food  and  Drug  Administration  during  the  adminis- 
tration of  President  Jimmy  Carter.  Since  then,  I  have  represented 
medical  products  companies  in  FDA-related  matters  and  in  litiga- 
tion. 

I  am  here  to  testify  in  support  of  one  limited  provision  of  this 
bill,  section  203(b),  which  creates  the  so-called  Food  and  Drug  de- 
fense. The  logic  of  that  defense,  I  submit,  is  simple  and  straight- 
forward. Congress  has  created  an  expert  agency,  FDA,  to  review 
drugs  and  medical  devices  before  they  are  marketed,  to  approve 
them  before  they  can  be  lawfully  marketed.  When  FDA,  having  all 
of  the  required  information  before  it,  has  approved  a  drug  or  a 
medical  device  and  has  approved  its  labeling  word  by  word,  which 
is  what  FDA  does,  then  it  is  wrong,  it  is  a  violation  of  common 
sense,  to  punish  a  manufacturer  for  marketing  that  approved  prod- 
uct in  accordance  with  its  approved  labeling. 

The  defense  is  very  limited.  It  does  not  apply  where  a  manufac- 
turer has  failed  to  submit  to  FDA  or  has  misrepresented  to  FDA 
required  information  that  is  material  and  relevant  to  the  perform- 
ance of  the  product  and  that  is  causally  related  to  the  injury 
claimed  by  the  plaintiff.  Where  the  manufacturer  has  abused  the 
process,  has  not  given  FDA  the  information  that  is  required,  or  has 
misrepresented  the  information  either  before  or  after  approval,  the 
defense  is  not  available. 

It  similarly  is  not  available  if  the  manufacturer  has  made  an  ille- 
gal payment  to  obtain  approval  or  to  maintain  approval.  Finally,  it 
is  not  available  to  a  manufacturer  if  the  manufacturer  has  done 
something  other  than  marketing  an  approved  product  in  accord- 
ance with  its  approved  labeling. 
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Again,  to  revert  to  the  DES  case,  there  is  nothing  in  this  bill  that 
would  prevent  compensatory  or  punitive  damages  where  a  physi- 
cian has  administered  a  drug  to  a  patient  who  doesn't  need  the 
drug.  Where  the  physician  has  done  that  in  a  clinical  investigation 
and  has  not  disclosed  to  the  patient  that  an  investigation  is  being 
conducted  and  has  not  obtained  informed  consent  from  the  patient, 
nothing  in  this  bill  would  prevent  either  compensatory  or  punitive 
damages  in  such  a  case  from  the  investigator  who  has  committed 
the  wrong.  Moreover,  nothing  in  section  203(b)  prevents  compen- 
satory damages  in  any  case  against  a  manufacturer. 

FDA  is  recognized,  I  believe,  as  the  premier  medical  products 
regulatory  agency  in  the  world.  It  has  the  highest  standards.  The 
process  for  obtaining  approval  of  a  drug  or  a  medical  device  is  bur- 
densome; it  is  comprehensive.  Vast  quantities  of  information  have 
to  be  submitted  to  the  FDA.  That  is  not  to  say  the  agency  is  per- 
fect. Like  all  human  institutions,  it  makes  mistakes  from  time  to 
time,  but  when  it  has  gotten  the  required  information,  it  has  con- 
sidered that  information,  the  process  has  not  been  abused  and  the 
agency  has  made  its  decision,  the  companies  that  market  the  prod- 
ucts in  accordance  with  that  decision  by  the  agency  designated  by 
the  Congress  ought  not  be  punished  for  doing  so,  and  the  tort  sys- 
tem can  proceed  to  provide  compensation  to  those  who  have  been 
injured  without  any  hinderance  from  section  203(b). 

Thank  you. 

[Mr.  Cooper  submitted  the  following:] 

Prepared  Statement  of  Richard  M.  Cooper  on  Behalf  of  the  Pharmaceutical 

Manufacturers  Association 

summary 

The  FDA  defense  is  supported  by  common  sense  and  good  public  policy.  The  ra- 
tionale for  the  defense  is  that,  if  the  expert  agency  designated  by  the  Congress  re- 
views and  approves  for  national  marketing  a  particular  medical  product  (or  the 
product  is  so  generally  recognized  by  qualified  experts  as  safe  and  effective  that  it 
is  exempt  from  FDA  review),  then  the  marketing  of  that  product  should  not  be  a 
basis  for  punitive  damages  awards  in  individual  cases  around  the  country. 

The  defense  is  quite  limited  in  scope.  First,  it  does  not  affect  liability  for  compen- 
satory damages.  Second,  if  a  defendant  withheld  from  FDA  required  information 
that  was  material  and  relevant  to  the  performance  of  the  product  and  causally  relat- 
ed to  the  harm  suffered  by  the  plaintiff,  then  the  punitive  damages  defense  is  not 
available.  The  defense  is  similarly  unavailable  if  the  defendant  made  an  illegal  pay- 
ment to  an  FDA  official  to  secure  or  maintain  approval.  Third,  if  a  medical  product 
manufacturer  engages  in  some  type  of  conduct  other  than  marketing  a  product  ap- 
proved by  FDA  and  that  conduct  is  deserving  of  punishment,  §  203  would  provide 
no  defense. 

FDA's  regulation  of  drugs  and  medical  devices  is  comprehensive.  FDA  is  recog- 
nized as  the  premier  drug  regulatory  agency  in  the  world,  and  the  one  with  the 
highest  standards.  The  process  for  obtaining  approval  of  a  new  drug  is  long,  ardu- 
ous, and  expensive.  FDA's  performance  is  subject  to  continuous  oversight  by  the 
Congress.  If  FDA  fails  to  do  its  job  adequately,  there  is  a  remedy  in  the  Congress. 

In  sum,  marketing  a  medical  product  approved  by  FDA  with  labeling  approved 
by  FDA  on  the  basis  of  the  relevant  and  material  information  ought  not  be  a  basis 
for  punishment. 


Mr.  Chairman,  I  am  Richard  M.  Cooper;  I  am  a  partner  in  the  law  firm  of  Wil- 
liams &  Connolly  in  Washington,  D.C.,  where  I  specialize  in  food  and  drug  law  and 
litigation.  For  a  little  over  two  years  during  the  Administration  of  President  Jimmy 
Carter,  I  was  Chief  Counsel  to  the  Food  and  Drug  Administration.  Among  my  cur- 
rent clients  are  manufacturers  of  drugs  and  medical  devices. 
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Thank  you  for  inviting  me  to  testify  here  today  on  behalf  of  the  Pharmaceutical 
Manufacturers  Association  concerning  the  so-called  "FDA  defense"  to  punitive  dam- 
ages claims  that  is  provided  by  §  203(b)  of  S.  687. 

The  FDA  defense  is  supported  by  common  sense  and  good  public  policy.  The  ra- 
tionale for  the  defense  is  that,  if  the  expert  agency  designated  by  the  Congress  re- 
views and  approves  for  national  marketing  a  particular  medical  product  (or  the 
product  is  so  generally  recognized  by  qualified  experts  as  safe  and  effective  that  it 
is  exempt  from  FDA  review),  then  the  marketing  of  that  product  should  not  be  a 
basis  for  punitive  damages  awards  in  individual  cases  around  the  country. 

The  defense  is  quite  limited  in  scope.  First,  it  does  not  affect  liability  for  compen- 
satory damages.  It  places  no  obstacle  in  the  path  of  injured  plaintiffs  to  full  com- 
pensation for  any  harms  they  suffered.  So  far  as  S.  687  is  concerned,  judges  and 
juries  would  still  be  free  to  second-guess  FDA's  approval  decisions  for  purposes  of 
awarding  compensatory  damages  to  injured  plaintiffs. 

Second,  if  a  defendant  withheld  from  FDA  required  information  that  was  material 
and  relevant  to  the  performance  of  the  product  and  causally  related  to  the  harm 
suffered  by  the  plaintiff,  then  the  punitive  damages  defense  is  not  available.  The 
defense  is  similarly  unavailable  if  the  defendant  made  an  illegal  payment  to  an  FDA 
official  to  secure  or  maintain  approval.  Thus,  if  the  defendant  abused  the  FDA  regu- 
latory process  in  a  material  way  that  resulted  in  the  injury  to  the  plaintiff,  the  de- 
fendant could  not  invoke  the  FDA  defense. 

Third,  if  a  medical  product  manufacturer  engages  in  some  type  of  conduct  other 
than  marketing  a  product  approved  by  FDA  and  that  conduct  is  deserving  of  pun- 
ishment, §203  would  provide  no  defense.  Both  federal  criminal  law  and  punitive 
damages  are  available. 

FDA's  regulation  of  drugs  and  medical  devices  is  comprehensive.  Design,  formula- 
tion, testing,  manufacturing,  packaging,  storage,  labeling,  post-approval  reporting, 
and  other  aspects  of  these  medical  products  are  pervasively  and  meticulously  regu- 
lated by  the  agency.  In  the  Code  of  Federal  Regulations,  FDA's  regulations  of  drugs 
occupy  more  than  1100  pages;  and  its  regulations  of  devices  occupy  nearly  600 
pages. 

For  example,  before  approving  a  new  drug  or  device,  FDA  reviews  every  word  of 
its  official  labeling.  FDA  determines  how  warnings  should  be  expressed,  which 
warnings  should  be  given  the  greatest  prominence,  and  which  information  is  not  im- 
portant enough  to  be  given  space  in  the  labeling.  FDA  has  more  experience  and 
greater  expertise  in  deciding  on  the  adequacy  of  warnings  for  medical  products  than 
anyone  else  in  the  world.  Moreover,  it  carries  out  that  task  understanding  that 
warnings  must  address  not  the  circumstances  of  this  or  that  particular  patient  but 
of  all  patients  who  may  use  the  product.  The  needs  of  all  patients  must  be  taken 
into  account  in  deciding  what  warnings  and  information  to  provide  for  physicians 
in  the  limited  time  that  they  can  devote  to  reading  product  labeling. 

Since  I  am  testifying  for  the  PMA,  I  want  to  focus  particularly  on  FDA's  regula- 
tion of  drugs.  FDA  is  recognized  as  the  premier  drug  regulatory  agency  in  the  world, 
and  the  one  with  the  highest  standards.  The  process  for  obtaining  approval  of  a  new 
drug  is  long,  arduous,  and  expensive.  Although  no  human  institution  or  process  is 
perfect,  FDA's  review  of  new  drugs  provides  a  very  high  degree  of  confidence  that, 
within  the  limits  of  what  can  be  known  at  the  time  a  new  drug  is  initially  ap- 
proved,the  drug  is  safe,  effective,  and  properly  labeled.  A  committee  (on  which  I 
served)  of  the  National  Research  Council  and  the  Institute  of  Medicine  (both  are 
units  of  the  National  Academy  of  Sciences)  commented  in  a  1990  report  on  develop- 
ing new  contraceptives: 

Pharmaceuticals  and  medical  devices  are  unique  among  products  in  the 
United  States  in  the  degree  to  which  quality  is  regulated  before  they  are 
released  into  the  market.  Given  that  a  system  of  premarketing  reviews  ex- 
ists, the  necessity  for  liability  as  a  quality  control  mechanism  is  greatly  re- 
duced. When  the  FDA  has  considered  the  relevant  health  and  safety  data 
on  a  contraceptive  product,  has  approved  the  product,  and  has  required 
warnings  and  instructions  to  accompany  the  product,  it  is  sound  national 
policy  to  make  this  approval  available  to  manufacturers  as  a  defense  and 
not  to  penalize  them  for  something  they  could  not  have  known  at  an  earlier 
point.1 

FDA's  performance  is  subject  to  continuous  oversight  by  the  Congress.  For  exam- 
ple, in  fiscal  1993,  FDA  appeared  at  sixteen  congressional  hearings,  of  which  six  re- 
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lated  specifically  to  medical  products.2  From  my  personal  experience  at  FDA,  I  can 
tell  you  that  congressional  oversight  plays  a  very  important  role  in  assuring  a  high 
quality  of  performance  by  FDA,  most  especially  with  respect  to  product  approvals. 
If  FDA  fails  to  do  its  job  adequately,  there  is  a  remedy  in  the  Congress. 

In  sum,  marketing  a  medical  product  approved  by  FDA  with  labeling  approved 
by  FDA  on  the  basis  of  the  relevant  and  material  information  ought  not  be  a  basis 
for  punishment.  I  urge  you  to  support  §  203(b). 


Responses  of  Richard  M.  Cooper  to  Questions  Submitted  by  Senator 

Thurmond 

Question  1.  Mr.  Cooper,  based  on  your  experience,  would  the  limitation  on  puni- 
tive damages  in  Section  203  result  in  additional  products  being  brought  to  market, 
or  would  it  merely  result  in  financial  savings  for  defendants? 

Answer.  I  believe  that  the  limitation  on  punitive  damages  in  Section  203,  together 
with  the  other  reforms  in  S.  687,  would  materially  reduce  the  significant  unpredict- 
ability that  faces  developers  of  medical  products,  and  thereby  would  contribute  to 
an  improved  business  climate  for  the  bringing  of  additional  products  to  market,  and 
would  not  merely  result  in  financial  savings  for  defendants. 

A  1985  report  by  the  Institute  of  Medicine  on  vaccine  supply  and  innovation  noted 
the  jury  verdict  for  compensatory  and  punitive  damages  in  Johnson  v.  American  Cy- 
anamid  Co.,  239  Kan.  279,  718  P.2d  1318  (1986)  (Sabin  polio  vaccine),  which  was 
later  overturned  by  the  Kansas  Supreme  Court  on  a  4-3  vote.  I  mentioned  that  case 
during  my  testimony.  The  report  commented:  "The  Johnson  verdict  again  shows 
that  the  manner  in  which  courts  rule  on  questions  involving  a  manufacturer's  re- 
sponsibility is  highly  unpredictable."  Division  of  Health  Promotion  and  Disease  Pre- 
vention, Institute  of  Medicine,  Vaccine  Supply  and  Innovation  116  (National  Acad- 
emy Press  1985).  The  report  further  commented: 

Despite  clear  legal  rules,  the  manner  in  which  claims  against  manufactur- 
ers alleging  liability  for  suspected  vaccine-related  injuries  have  been  han- 
dled by  the  courts  does  not  provide  reliable  guidelines  for  predicting  the 
limits  and  magnitude  of  their  liability.  This  combines  with  other  organiza- 
tional and  scientific  factors  to  create  a  situation  in  which  vaccine  supply 
may  be  threatened. 

Id.  117  (citations  omitted). 

A  1990  report  by  the  Institute  of  Medicine  on  developing  new  contraceptives  pro- 
posed for  contraceptives  a  form  of  "FDA  defense"  that  would  apply  to  compensatory 
as  well  as  punitive  damages.  Committee  on  Population,  Commission  on  Behavioral 
and  Social  Sciences  and  Education,  National  Research  Council  and  Division  of  Inter- 
national Health,  Institute  of  Medicine,  Developing  New  Contraceptives  141-46  (Na- 
tional Academy  Press  1990).  The  report  commented:  "The  key  contribution  that  a 
federal  statute  would  make  *  *  *  is  not  so  much  the  reduction  of  diversity  at  any 
given  time,  as  the  reduction  in  unpredictability  over  time."  Id.  142.  The  report  con- 
cluded: 

The  committee  believes  that  the  proposed  statute  constitutes  a  modest  re- 
form and  is  by  no  means  a  radical  proposal.  It  is  our  belief  that  a  change 
in  the  products  liability  law  would  change  the  climate  of  disincentives  for 
the  development  of  contraceptive  products,  without  compromising  the  safety 
of  contraceptive  use. 

Id.  146. 

On  the  basis  of  these  reports  and  my  general  experience,  I  believe  that  reducing 
the  risk  of  punitive  damages  in  the  manner  of  §  203  would  help  create  a  more  favor- 
able environment  for  introduction  of  additional  medical  products. 

Senator  Heflin.  Let  me  ask  a  few  questions  and  then  we  will 
turn  to  the  others. 

Congresswoman  Mink,  you  testified  as  a  victim  today.  In  your 
judgment,  how  would  this  bill  reverse  advancements  made  in  State 
law  that  protect  victims? 

Ms.  Mink.  It  would  basically,  Mr.  Chairman,  bar  the  oppor- 
tunity, in  my  opinion,  of  a  large  number  of  cases  similar  to  mine 
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for  punitive  damages.  In  my  own  lawsuit,  we  did  file  for  punitive 
damages.  My  situation,  I  think,  is  a  clear  one  wherein  the  FDA  had 
approved  the  drug  for  certain  limited  uses.  Notwithstanding  that, 
millions  of  mothers  have  been  affected,  and  DES  daughters,  of 
course,  have  extraordinary  hazard  for  the  rest  of  their  lifetime.  So 
I  think  that,  number  one,  that  provision  with  reference  to  punitive 
damages  would  have  considerably  altered  the  outcome  of  my  case 
and  perhaps  many  others. 

In  my  situation,  I  filed  a  joint  and  several  liability  lawsuit 
against  the  University  of  Chicago  and  Eli  Lilly.  It  seems  to  me  to 
restrict  joint  and  several  to  economic  losses  alone  does  not  take 
into  consideration  the  fact  that  in  situations  like  mine  and  all  DES 
cases,  it  is  not  the  economic  losses  that  are  the  major  hazard,  but 
it  is  the  continuing  lifetime  of  uncertainty. 

Senator  Heflin.  What  are  your  specific  concerns  about  section 
203  of  the  bill  which  eliminates  punitive  damages  where  a  product 
or  drug  has  received  premarket  approval  by  the  FDA?  Why  isn't 
that  provision,  which  allows  punitive  damages  if  a  person  before  or 
after  the  FDA  approval  withholds  or  lies  to  the  FDA,  adequate  to 
protect  the  public? 

Ms.  Mink.  I  think  that  the  law  that  has  evolved  in  each  of  the 
jurisdictions  with  respect  to  the  proof  of  callous  disregard  for  per- 
sonal safety  are  already  adequate  and  onerous  insofar  as  plaintiffs 
being  able  to  carry  that  weight  of  evidence  necessary  to  receive  pu- 
nitive damages,  and  to  make  it  even  more  difficult,  it  seems  to  me, 
hits  particularly  hard  on  women  who  have  been  the  victims  of  so 
many  of  these  drugs  and  devices  that  ultimately  in  the  end  have 
proved  very  damaging. 

Senator  Heflin.  Chief  Justice  Feldman,  you  said  you  read  the 
bill.  Let  me  direct  you  to  the  provision  on  applicability,  which  is 
section  4.  The  act  applies  to  any  civil  action  brought  against  a 
manufacturer  or  product  seller  on  any  theory  for  harm  caused  by 
the  product.  In  this  sentence: 

A  civil  action  brought  against  a  manufacturer  or  a  product  seller  for  loss  or  dam- 
age to  a  product  itself  or  for  commercial  loss  is  not  subject  to  this  act  and  shall  be 
governed  by  applicable  commercial  or  contract  law. 

Now,  some  of  the  biggest  verdicts  have  been  between  companies, 
not  where  there  is  personal  injury,  but  in  the  area  of  commercial 
law.  Senate  bill  687  exempts  businesses.  Many  people  say  this  is 
a  promanufacturers  bill,  but  yet  if  a  manufacturer  sues  another 
manufacturer,  it  is  exempt  from  any  of  the  provisions  of  the  law. 

I  wonder,  what  is  your  reaction  relative  to  the  large  verdicts, 
some  of  the  biggest  verdicts  on  punitive  damages.  There  is  Penn- 
zoil-Texaco,  for  example.  What  is  your  reaction  as  to  this  exclusion? 

Mr.  Feldman.  My  reaction  is  more  or  less  what  I  described  ear- 
lier. This  bill  makes  an  assumption  as  to  the  existence  of  certain 
problems  which  I  think  do  not  really  exist.  The  punitive  damages 
issue  is  one,  which  I  will  take  a  second  to  explain  later,  and  it  ig- 
nores other  problems. 

One  of  the  fastest  growing  areas  of  tort  law  at  the  moment  is  in- 
volved with  actions  against  manufacturers  brought  by  business 
people — farmers  is  one  group  I  am  thinking  of — for  damages.  There 
is  a  whole  series  of  cases  in  Federal  court  involving  the  use  of  pes- 
ticides and  herbicides  brought  against  chemical  manufacturers  by 
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farmers  who  have  purchased  and  applied  the  products  and  found 
that  they  not  only  didn't  help  the  crops,  but  were  harmful  to  the 
crops.  Those  cases  are,  I  think,  exempted  under  this  bill,  and  then 
they  would  have  to  be  tried  under  existing  State  law. 

The  whole  idea  of  uniformity  which  this  bill  tries  to  address,  as 
I  said,  does  not  exist  because  many  cases,  as  you  point  out,  will  not 
be  included  within  it.  We  have  had  in  Arizona  cases  brought  by  one 
manufacturer  against  another.  Those  cases  would  not  fall  under 
this  bill.  We  have  had  cases  brought  where  a  part  for  a  large  man- 
ufacturing plant  malfunctioned,  causing  a  great  deal  of  damage  to 
the  entire  plant.  That  kind  of  case  is  not  within  the  bill.  I  see  no 
uniformity  that  is  going  to  be  addressed  by  this  bill. 

This  bill  does  address  many  things  which  I  think  are 
nonproblems.  Mr.  Cooper  makes  an  excellent  point  about  punitive 
damages  after  FDA  approval,  but  we  cannot  assume,  members  of 
the  committee,  that  juries  are  incapable  of  understanding  that.  I 
have  never  seen  a  drug  case  tried  in  which  the  idea  of  FDA  ap- 
proval was  not  advanced  by  the  defendant,  and  the  idea  of  getting 
punitive  damages  and  having  those  damages  upheld  on  appeal  in 
a  case  in  which  there  is  nothing  more  than  a  fair  and  frank  and 
full  presentation  to  the  FDA,  followed  by  FDA  approval — if  there 
is  nothing  more  than  that,  I  can't  envision  any  jury  bringing  in  a 
punitive  damage  verdict,  and  I  can't  envision  any  appellate  court 
affirming  such  a  verdict  if  it  was  brought  in. 

Senator  Heflin.  You  mentioned  in  your  testimony  that  it  does 
not  provide  uniformity,  but  would  bring  about  chaos.  Now,  the  in- 
terpretation of  this  controls  State  law,  State  actions,  and  would  be 
interpreted  by  the  State  supreme  courts.  I  believe  there  are  55  ter- 
ritorial and  courts  of  last  resort,  or  equivalents  of  supreme  courts, 
in  the  States  and  the  territories,  and  then  we  have  the  issue  per- 
taining to  the  circuit  courts  of  appeals. 

Now,  you  could  have  decisions  that  occur  in  each  of  the  State 
courts  that  differ.  I  think  this  bill  is  an  improvement  over  the  last 
bill  but  it  raises  serious  questions  of  federalism  even  though  the 
Federal  circuit  courts  of  appeals  decisions  will  be  controlling  as  to 
the  states  within  a  particular  circuit.  But  there  are  various  dove- 
tailing provisions  of  State  law  that  may  affect  the  decision  in  one 
State  as  it  dovetails  with  the  Federal  law.  Therefore,  this  matter 
of  the  Federal  circuit  controlling  all  of  the  States  within  it  raises 
a  problem. 

Let  me  address  the  issues  of  chaos  which  you  raised  as  to  uni- 
formity that  this  bill  is  supported  to  bring  about,  at  least  for  a  pe- 
riod of  time  until  the  supreme  court  could  eventually  decide,  which 
we  know  from  practice  takes  a  long  time.  What  is  the  effect  per- 
taining to  uniformity  that  has  been  proclaimed  for  years  and  years 
as  the  primary  reason  for  the  need  for  this  bill  now  as  it  is  written 
under  this  bill? 

Mr.  Feldman.  Well,  the  reason  I  think  it  will  produce  chaos 
rather  than  uniformity,  Mr.  Chairman,  is  simply  this:  We  have,  as 
I  said,  a  body  of  State  law  precedent  which  is  more  or  less  followed 
in  many  areas,  in  many  fields,  on  many  points  throughout  the 
country.  We  are  substituting  for  that  new  concepts,  new  words, 
new  terms  in  this  bill. 
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We  are  not  moving  the  cases  from  State  court  to  Federal  court 
because  Federal  jurisdiction  is  not  being  expanded  in  any  way.  So, 
now,  each  State  court  will  have  to  interpret  and  apply  the  provi- 
sions of  this  bill  to  cases  that  come  before  it.  Yet,  the  final  arbiter, 
so  to  speak,  of  the  meaning  of  these  terms  lies  within  the  circuits, 
each  one  of  the  11  circuits.  The  bill  assumes  that  this  is  an  easy 
approach  to  uniformity,  but  there  are  conflicts  not  only  between 
circuits  quite  often  on  matters  of  Federal  law,  there  are  also 
intracircuit  conflicts. 

The  ninth  circuit  is  very  large,  for  instance.  It  sits  in  panels  of 
three  on  each  case.  It  is  not  unheard  of  in  that  circuit  and  in  other 
circuits  for  there  to  be  a  difference  of  opinions  between  panels 
within  the  same  circuit.  But  even  at  best,  we  will  have  decisions 
from  State  supreme  courts  that  will  have  to  be  reviewed  and  rec- 
onciled by  each  one  of  the  11  circuits.  We  will  have  intra-circuit 
conflicts  which  will  have  to  be  reconciled  by  the  U.S.  Supreme 
Court,  with  all  of  the  delay  that  you  mention. 

Then,  with  the  greatest  of  respect,  I  would  point  out,  and  I  think 
the  members  of  the  U.S.  Supreme  Court  will  forgive  me  if  I  say  it, 
their  expertise  lies  not  in  the  field  of  tort  law.  Their  qualifications 
when  they  were  appointed,  when  their  appointments  were  con- 
firmed by  the  Senate — their  ability,  their  knowledge  and  experi- 
ence in  tort  law  was  not  something  which  was  relevant  and  was 
not  even  considered.  This  will  be  a  burden  upon  them. 

So  by  the  time  you  finish  with  conflicting  decisions  of  the  State 
supreme  courts,  reconciliation  and  conflicts  in  the  circuits  courts  of 
appeals,  and  final  settlement  by  the  U.S.  Supreme  Court,  I  think 
a  generation  will  pass  and  you  will  have  nothing  but  chaos.  The 
hope  for  uniformity  is  illusory. 

Senator  Heflin.  Ms.  Smith,  you  mentioned  in  your  testimony 
that  requiring  the  highest  burden  of  proof  in  cases  seeking  punitive 
damages,  clear  and  convincing  evidence,  will  be  a  significant  step 
in  reforming  this  area  of  the  law.  Would  you  favor  an  amendment 
to  this  bill  restoring  the  right  to  obtain  punitive-damages  awards 
in  those  States  which  abolished  them? 

Ms.  Smith.  In  California,  Your  Honor,  we  have  punitive  dam- 
ages, and  I  think  old  habits  die  hard.  In  California,  we  have  puni- 
tive damages.  I  think  punitive  damages  serve  a  necessary  function, 
so  I  am  not  opposed  to  punitive  damages  and  in  my  State  we  have 
them. 

Can  I  just  one  thing  about  a  couple  of  things  the  other  witnesses 
said  about  punitive  damages,  though?  One  thing,  I  think,  is  inter- 
esting that  the  issue  about  DES  and  the  Federal  Food  and  Drug 
Administration,  when  a  defendant  or  a  business  person  or  an  entity 
goes  through  the  process  of  getting  a  drug  approved,  the  witness 
to  my  right  said,  you  know,  I  think,  in  essence,  what  it  boils  down 
to  is  we  don't  need  it  because  no  rational  jury  or  judge  would  ever 
let  a  punitive-damages  award  stand  if  the  provisions  of  this  bill 
had  been  followed. 

I  think  what  this  bill  is  just  saying  is  what  everybody  in  this 
room  would  agree  no  rational  decision  maker  would  ever  let  hap- 
pen unless  there  was  some  lying  or  some  wrongdoing.  So  I  think 
this  bill  is  trying  to  codify  what  is  in  practice  now  and  would  not 
undermine  any  legitimate  punitive  damages  case.  In  DES,  I  am  not 
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aware  of  any  punitive  award  in  this  country  as  long  as  there  has 
been  DES  litigation  being  imposed  on  a  manufacturer. 

Senator  Heflin.  Mr.  Cooper,  your  testimony  on  behalf  of  the 
Pharmaceutical  Manufacturers  Association  supports  the  FDA  ap- 
proval defense  to  punitive  damages.  However,  punitive  damages 
would  be  authorized  where  a  manufacturer  has  withheld  or  mis- 
represented information  to  the  FDA. 

Consider  these  three  scenarios.  One,  a  manufacturer  of  an  FDA- 
approved  product  submits  information  to  the  FDA  of  subsequent 
adverse  reaction  to  a  drug,  but  does  not  notify  doctors  or  engage 
in  an  advertising  campaign  to  the  public  denying  such  reaction;  or, 
second,  where  a  manufacturer  knows  that  a  change  in  a  drug's 
components  will  mitigate  the  adverse  reaction,  but  fails  to  take  cor- 
rective action;  third,  where  the  FDA  does  followup  tests  after  re- 
ports of  adverse  reaction,  but  does  not  act  promptly  to  withdraw 
the  product  and  the  manufacturer  takes  no  voluntary  action  to 
withdraw  the  product. 

These  scenarios  all  demonstrate  behavior  that  should  be  de- 
terred. Yet,  a  manufacturer  could  meet  FDA's  reporting  require- 
ments and  escape  punitive  damage  liabilities  under  these  sce- 
narios. Question:  Under  the  foregoing  scenarios,  do  you  believe  the 
public  will  be  well  served  by  the  prohibition  against  punitive  dam- 
ages where  the  FDA  is  involved? 

Mr.  Cooper.  Let  me  first  address  the  three  examples  you  give 
and  then  the  general  question  about  whether  the  public  is  well 
served  by  the  restriction  on  punitive  damages  in  the  bill. 
_  The  first  example,  if  I  have  it  correctly,  Mr.  Chairman,  is  a  noti- 
fication of  new  adverse  reactions  to  FDA  but  not  to  physicians  or 
the  public.  The  way  drugs  are  regulated  is  that  a  manufacturer  has 
an  obligation  not  only  to  notify  FDA  of  new  adverse  reactions,  but 
to  initiate  changes  in  product  labeling  in  order  that  the  product  not 
be  mis-branded.  FDA  controls  the  labeling  of  drugs,  but  there  is  a 
process  for  a  manufacturer  to  submit  to  FDA  what  is  called  a  sup- 
plement to  the  approval  documents  to  obtain  a  change  in  the  label- 
ing to  add  new  adverse  reactions,  to  add  new  precautions,  to  add 
new  warnings,  as  new  information  develops. 

It  is  well  recognized  that  at  the  time  a  drug  is  approved,  it  gen- 
erally has  been  tested  only  in  a  few  hundred  or  a  couple  thousand 
patients,  and  that  as  a  drug  is  marketed  perhaps  to  tens  or  hun- 
dreds of  thousands  or  even  millions  of  patients,  additional  adverse 
reactions  are  likely  to  be  discovered,  to  be  reported,  to  become 
known  to  the  manufacturer,  and  then  they  should  be  included  in 
the  labeling  through  the  supplement  process.  That  is  the  way  the 
information  reaches  physicians  because  as  the  labeling  is  changed, 
the  revised  labeling  goes  into  a  publication  called  The  Physician's 
Desk  Reference  which  is  available  to  all  physicians  in  the  country. 

In  particularly  significant  cases,  letters  or  other  communications 
go  to  physicians.  FDA  has  its  own  publications  that  go  to  physi- 
cians, so  there  is  quite  a  good  system  for  notifying  physicians  of 
newly  discovered  adverse  reactions.  It  is  not  perfect.  Human  insti- 
tutions don't  function  free  of  mistakes  always,  but  it  is  a  pretty 
good  system  and  it  protects  the  public. 

Senator  Heflin.  Well,  now,  on  that  one  would  you  be  agreeable 
to  adding  language  about  a  failure  to  comply  with  that? 
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Mr.  COOPER.  Well,  a  failure  to  submit  the  information  to  FDA  is 
already  covered  in  the  bill. 

Senator  Heflin.  I  am  talking  about  to  the  doctors  and  to  the 
public.  The  FDA  knows  about  it,  the  manufacturer  knows  about  it, 
but  they  fail  to  notify  them.  You  have  got  exceptions.  Would  you 
add  that  to  the  exceptions  of  FDA  approval? 

Mr.  Cooper.  I  think  I  would  not,  for  this  reason.  There  is  a  phe- 
nomenon well  recognized  at  FDA,  and  indeed  recognized  in  some 
court  decisions,  about  information  overload  to  physicians.  You  need 
a  central  authority,  in  this  instance  the  expert  authority,  FDA,  to 
decide  what  information,  how  much  information  and  with  what 
prominence  should  be  given  to  physicians  so  that  they  are  not  in- 
undated with  more  information  than  they  can  handle  so  that  they 
turn  off  from  the  process  of  being  informed  through  official  labeling 
or  official  communications  from  the  Government  or  from  drug  com- 
panies and  the  value  of  the  system  is  lost. 

You  need  some  systematic,  centralized  control  over  the  informa- 
tion that  is  going  to  take  up  the  precious  time  that  physicians  are 
willing  to  spend  on  reading  about  the  products  they  use  in  their 
practice.  That  is  a  very  limited  resource  and  you  don't  want  to 
waste  it. 

If  I  may  move  to  the  second  example 

Senator  Heflin.  Yes,  the  second  one  where  the  manufacturer 
knows  that  a  change  in  the  drug's  components  will  mitigate  the  ad- 
verse effect  but  fails  to  take  corrective  action. 

Mr.  Cooper.  I  would  think  that  that  is  an  unlikely  scenario.  I 
mean,  if  a  manufacturer  can  reduce  adverse  reactions  to  its  drug, 
I  would  think  it  has  every  incentive  and  sufficient  incentives  under 
the  law,  even  with  this  bill  in  place,  to  try  to  reduce  adverse  reac- 
tions. Adverse  reactions  lead  to  claims.  They  lead  to  litigation. 
They  lead  to  an  adverse  effect  on  the  company's  reputation.  No 
company  in  its  right  mind  wants  adverse  reactions  and  if  there  is 
a  way  to  reduce  adverse  reactions  either  without  loss  of  effective- 
ness or  with  an  acceptable  loss  of  effectiveness,  people  in  their 
right  minds  are  going  to  do  that. 

I  think  the  additional  incentive  that  would  be  provided  by  puni- 
tive damages  would  be  extremely  small  and  probably  outweighed 
by  the  general  costs  of  punitive  damages  to  the  health  care  system, 
which  I  will  get  to  after  I  have  gone  through  your  three  examples. 

Senator  Heflin.  Well,  on  that  again,  in  the  Pinto  case  there 
wasn't  any  notification.  I  mean,  it  is  not  a  drug,  but 

Mr.  Cooper.  You  mean  the  automobile? 

Senator  Heflin.  The  automobile,  but  I  am  just  pointing  out  ex- 
amples. Now,  that  third  one  is  where  the  FDA  does  followup  tests 
after  reports  of  adverse  reaction  but  does  not  act  promptly  to  with- 
draw the  product  and  the  manufacturer  takes  no  voluntary  action 
to  withdraw  the  product. 

Mr.  Cooper.  Well,  FDA  does  not  itself  do  drug  testing,  in  gen- 
eral. That  is  done  by  the  manufacturers. 

Senator  Heflin.  They  don't  do  any  drug  testing? 

Mr.  Cooper.  I  won't  say  they  don't  do  any,  but  they  generally 
don't 

Senator  Heflin.  Then  we  are  relying  on  FDA  in  regard  to  this 
provision  and  you  are  admitting  that  they  don't  do  any? 
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Mr.  Cooper.  FDA  generally  does  not  do  drug  testing.  What  we 
are  relying  on  is  the  testing  that  is  done  by  manufacturers  or  done 
by  independent  investigators,  and  if  known  to  the  manufacturers, 
all  of  that  information  is  required  to  go  to  the  FDA.  The  FDA  itself, 
unlike,  for  example,  the  National  Institutes  of  Health,  doesn't  con- 
duct clinical  studies  of  drugs.  They  may  do  literature  searches. 
They  may  do  other  kinds  of  followup  inquiries  when  they  receive 
reports  of  adverse  reactions,  but  they  generally  don't  themselves 
conduct  the  tests. 

But  I  think  in  your  example,  it  is  not  clear  to  me,  Mr.  Chairman, 
whether  the  drug  company  is  aware  of  the  results  of  FDA's  testing 
in  your  hypothetical  example.  If  it  is  aware  and  FDA  is  not  acting, 
then  I  would  say  the  company  has  an  obligation  under  existing 
Food  and  Drug  regulations  to  initiate  a  labeling  change,  as  I  de- 
scribed earlier;  that  is,  there  are  systems  for  upgrading  and  updat- 
ing labeling  to  include  new  information,  and  the  manufacturer  has 
a  very  clearly  stated  responsibility  to  bring  that  matter  to  the  at- 
tention of  the  relevant  people  at  FDA. 

Let  me  just,  so  I  don't  go  on  too  long,  say  one  general  point  about 
punitive  damages.  There  is  a  real  cost  to  the  system  in  having  the 
threat  of  punitive  damages.  Let  me  give  you  one  example.  We  have 
very  high  infant  mortality  in  this  country,  shamefully  high  for  a 
country  as  wealthy  as  we  are.  I  had  a  conversation  a  few  years  ago 
with  the  head  of  a  high-tech  medical  device  company  who  said  to 
me  that  he  saw  a  tremendous  need  and,  given  available  technology, 
a  tremendous  opportunity  to  develop  applications  of  technology  for 
the  treatment  of  newborns,  but  that  he  could  not  justify  that  for 
his  company  due  to  the  risks  of  liability  because  he  knew  that  all 
medical  devices  fail  sometimes,  all  drugs  have  adverse  reactions,  no 
medical  product  is  perfect,  and  that  when  something  goes  wrong 
there  is  going  to  be  a  lawsuit.  There  are  likely  to  be  compensatory 
damages  and  perhaps  even  punitive  damages. 

One  case  that  gets  the  attention  of  medical  products  companies 
is  called  Johnson  v.  American  Cyanamid  Company  where  a  jury 
awarded  $2  million  of  compensatory  damages  and  $8  million  of  pu- 
nitive damages  for  the  marketing  of  the  Sabin  polio  vaccine  instead 
of  the  Salk  vaccine,  even  though  the  Sabin  vaccine  is  the  one  uni- 
versally preferred  by  public  health  officials  in  this  country.  The  pu- 
nitive-damage award  was  overturned  in  the  Kansas  Supreme  Court 
on  a  vote  of  4  to  3.  So  for  a  one- vote  change,  there  would  have  been 
an  award  of  punitive  damages  for  the  marketing  of  the  Sabin  polio 
vaccine. 

Senator  Heflin.  Senator  Thurmond,  do  you  have  some  questions 
or  an  opening  statement? 

STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  THURMOND.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Chairman,  the  hearing  this  morning  focuses  on  S.  687,  the  Product 
Liability  Fairness  Act,  which  was  introduced  by  Senator  Rocke- 
feller. This  legislation  was  favorably  reported  by  the  Committee  on 
Commerce,  Science  and  Transportation  on  November  20,  1993.  The 
Committee  on  the  Judiciary  obtained  referral  to  consider  the  issues 
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that  are  within  the  jurisdiction  of  the  committee.  I  am  a  cosponsor 
of  this  legislation  because  I  believe  that  it  is  fair  and  balanced. 

The  purpose  of  the  act  is  to  establish  a  uniform  product  liability 
law  across  the  country  for  the  benefit  of  both  consumers  and  busi- 
ness. This  legislation  would  govern  any  civil  tort  action  brought 
against  a  manufacturer  or  seller  for  harm  caused  by  a  product.  The 
act  would  not  alter  the  jurisdiction  of  State  courts  over  product  li- 
ability cases,  but  would  supersede  State  law  in  several  important 
areas. 

Senate  bill  687  redefines  the  standard  of  proof  necessary  to  show 
that  punitive  damages  are  warranted,  but  allows  punitive  damages 
to  be  awarded  only  if  permitted  under  State  law.  The  bill  estab- 
lishes a  nationwide  statute  of  limitations  of  2  years  after  the  claim- 
ant discovers  the  harm  and  its  cause,  which  would  allow  additional 
claims  to  be  brought  which  are  now  blocked  by  State  statutes  of 
limitations. 

In  addition,  S.  687  eliminates  joint  liability  for  noneconomic  dam- 
ages, so  that  each  defendant  is  responsible  only  for  its  own  share 
of  liability  rather  than  for  the  entire  amount  of  noneconomic  dam- 
ages. However,  the  rule  of  joint  and  several  liability  has  not 
changed  for  economic  damages.  Importantly,  the  bill  provides  in- 
centives to  encourage  expedited  settlements  and  alternative  dis- 
pute resolution,  where  appropriate,  which  have  been  carefully 
drafted  to  protect  claimants. 

I  have  always  been  concerned  about  federalizing  an  area  of  law 
that  historically  has  been  within  the  authority  of  the  States.  How- 
ever, there  are  several  valid  reasons  for  enacting  a  nationwide 
product  liability  law.  First,  this  bill  provides  a  uniform  framework 
for  product  liability  lawsuits,  but  it  does  not  eliminate  current 
State  tort  law.  Second,  this  legislation  maintains  State  procedures 
and  the  authority  of  State  courts  to  hear  and  determine  product  li- 
ability cases. 

Third,  product  liability  law  has  strong  Federal  connections  be- 
cause most  products  sold  today  are  manufactured  in  one  State  and 
then  are  shipped  to  customers  across  State  lines,  thereby  entering 
the  stream  of  interstate  commerce.  The  Congress  has  authority 
under  the  Constitution  to  regulate  under  these  circumstances.  Sen- 
ate bill  687  furthers  interstate  commerce  by  providing  for  a  uni- 
form product  liability  law. 

In  an  increasingly  global  economy,  it  is  more  necessary  than  ever 
for  American  businesses  to  be  able  to  compete  with  foreign  manu- 
facturers. Many  manufacturers  and  others  have  argued  that  the 
differing  State  product  liability  laws  produce  a  domestic  business 
environment  which  chills  productivity  and  creativity  and  lessens 
our  ability  to  compete  with  foreign  producers.  This  legislation  will 
help  address  these  concerns  while  maintaining  or  increasing  pro- 
tections for  consumers. 

In  conclusion,  Mr.  Chairman,  I  want  to  welcome  each  of  the  wit- 
nesses and  thank  them  for  their  time  in  preparing  and  appearing 
before  the  committee  this  morning  on  this  important  subject. 

Now,  how  is  my  time  running? 

Senator  Heflin.  Well,  about  two-thirds  gone. 

Senator  Thurmond.  I  assure  you  I  won't  go  as  long  as  you  did. 

[Laughter.] 
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Senator  Thurmond.  I  want  to  thank  you  for  your  testimony, 
Congresswoman  Mink.  You  help  us  remember  that  these  issues 
deeply  affect  human  beings.  We  must  carefully  balance  the  law  to 
ensure  safety  without  unnecessarily  interfering  with  the  products 
and  jobs  that  people  also  need. 

Ms.  Smith,  in  your  experience,  what  is  the  role  of  claims  for  pu- 
nitive damages  in  settlement  negotiations? 

Ms.  Smith.  Well,  it  is  always  a  factor  if  punitive  damages  have 
been  pled  in  settlement  negotiations,  but  I  think  there  has  been 
some  overexaggeration  about  the  importance  and  the  significance. 
Most  trial  lawyers  that  I  know  on  both  sides  evaluate  cases  based 
on  compensatory  damages  rather  than  punitive  damages. 

It  is  something  that  threatens  defendants.  They  are  not  insur- 
able in  most  States,  and  so  it  is  a  lever  that  the  plaintiff  can  have, 
but  it  is  my  experience,  Senator,  that  when  two  parties  get  down 
and  sit  down,  they  evaluate  most  cases,  particularly  in  California 
where  we  have  a  heightened  standard.  That  is  one  of  the  things 
that  I  like  about  the  California  system  and  that  is  important  about 
this  bill,  trying  to  draw  a  clear  line  between  negligent  conduct  and 
punitive  damage  conduct.  So  when  you  have  the  heightened  stand- 
ard and  you  have  the  higher  burden  of  proof  and  there  is  a  bifur- 
cated trial,  as  this  bill  contemplates,  then  that  puts  the  punitive 
damages  threat,  if  you  will,  in  perspective,  and  I  think  it  helps 
both  sides  to  be  able  to  negotiate  better. 

Senator  THURMOND.  Ms.  Smith,  do  you  have  any  concern  about 
punitive  damages  being  restricted  in  certain  circumstances  for 
products  approved  by  the  FDA? 

Ms.  Smith.  We  talked  about  that  a  little  bit,  Senator.  In  this  bill, 
the  FDA  procedure  that  is  gone  through— there  are  exceptions  to 
that  if  the  procedure  runs  afoul,  if  the  drug  manufacturers  are 
lying  or  hiding  things  or  doing  things  inappropriately.  In  the  DES 
context  that  we  talked  about,  there  has  never  been  a  punitive 
award,  so  I  think  the  way  that  the  present  bill  is  written  is  fair 
and  reasonable. 

Senator  THURMOND.  Now,  I  will  ask  this  question  of  both  Ms. 
Smith  and  Mr.  Cooper.  Ms.  Smith,  you  can  answer  first.  Do  you 
have  a  view  on  whether  protective  orders  and  confidentiality  provi- 
sions in  product  liability  litigation  and  settlements  are  defensible? 
Should  they  be  restricted  or  prohibited? 
Ms.  Smith.  Do  you  want  me  to  go  first,  Senator?  Ladies  first? 
Senator  Thurmond.  If  you  care  to.  If  not,  you  can  let  him  go 

first. 

Ms.  Smith.  That,  of  course,  is  not  a  provision  in  this  bill.  I  really 
come  here — as  I  said,  I  have  got  two  hats,  a  defense  hat  and  a 
plaintiffs  hat,  and  I  try  cases  on  both  sides.  I  am  not  a  proponent 
of  protective  orders  and  confidentiality  orders,  in  general.  It  has 
been  my  experience  that  they  rarely  work  in  practice.  It  has  been 
my  experience  that  Federal  and  State  judges  don't  like  them  and 
are  hesitant  to  enforce  them.  Some  way  or  another,  once  something 
is  out  in  the  public  in  a  trial  or  the  pretrail  process,  things  are 
going  to  get  out.  This  is  not  in  this  bill,  but  I  am  not  a  proponent 
of  confidentiality  or  protective  orders. 

Senator  Thurmond.  Mr.  Cooper? 
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Mr.  COOPER.  I  think  protective  orders  can  play  a  useful  role 
under  careful  judicial  supervision.  When  litigation  is  brought,  both 
parties,  the  plaintiff  and  the  defendant,  may  have  private  matters 
that  are  subject  to  discovery.  The  plaintiff  waives  his  or  her  medi- 
cal confidentiality,  so  medical  records,  family  relationships,  the 
most  intimate  personal  matters  in  a  person's  life  may  be  freely  dis- 
covered in  these  cases. 

On  the  defense  side,  the  terms  on  which  a  settlement  is  reached, 
intermediate  facts  not  fully  developed,  not  fully  proved  out,  can  be- 
come documented  in  depositions  or  in  document  discovery  without 
full  opportunity  for  explanation  if  the  case  is  settled  in  mid-course. 

I  believe  that  if  there  were  not  some  prospect  for  confidentiality 
in  a  number  of  cases,  it  might  be  much  more  difficult  to  settle  the 
cases,  and  if  defendants  had  to  take  into  account  that  the  settle- 
ment amounts  that  they  agree  to  in  particular  cases  would  become 
publicly  known  and  therefore  would  become  the  floor  for  other 
plaintiffs'  lawyers  negotiating  settlements,  defendants  might  be 
much  more  resistant  to  settling  cases.  Perhaps  there  have  been 
abuses  from  time  to  time,  but  I  think  overall  protective  orders  can 
serve  a  useful  purpose,  and  they  are  entered  only  when  they  are 
approved. 

Senator  Thurmond.  Mr.  Cooper,  based  on  your  experience  at 
FDA,  how  do  you  respond  to  criticisms  that  the  FDA  has  been  too 
slow  to  react  to  reports  of  unsafe  drugs  and  devices? 

Mr.  Cooper.  From  time  to  time,  FDA  is  too  slow.  I  think  the 
agency  is  getting  better.  One  of  the  things  I  was  certainly  aware 
of  when  I  was  at  FDA,  and  that  continues  to  be  true,  is  that  the 
agency  is  under  frequent,  continuing  and  very  demanding  congres- 
sional oversight.  The  agency,  as  you  know,  is  subject  to  the  juris- 
diction of  the  Committee  on  Energy  and  Commerce  in  the  House 
and  the  Labor  and  Human  Resources  Committee  in  the  Senate. 
Many,  many  hearings  have  been  held  over  the  years  and  the  agen- 
cy knows  that  its  performance  is  of  interest  to  the  American  people 
and  to  their  representatives  in  Congress.  On  the  whole,  dealing 
with  very  difficult  subject  matter,  I  think  the  agency  does  a  pretty 
good  job  and  it  is  getting  better. 

Senator  Thurmond.  I  have  a  number  of  other  questions,  but  I 
will  just  ask  one  more  and  submit  the  rest  to  be  answered  in  writ- 
ing for  the  record.  As  a  background  issue,  Mr.  Cooper,  are  safety 
complaints  sometimes  made  even  about  safe  products  so  that,  if 
manufacturers  reacted  too  quickly  by  withdrawing  their  products, 
we  would  lose  the  benefits  of  many  of  the  products  on  which  we 
depend? 

Mr.  Cooper.  I  think  that  is  certainly  true,  Senator,  and  as  I 
tried  to  suggest  earlier,  we  even  lose  products  we  don't  even  know 
about  because  the  system  creates  strong  disincentives  to  developing 
certain  kinds  of  products. 

Senator  Thurmond.  Mr.  Chairman,  thank  you  very  much. 

Senator  Heflin.  Senator  Feinstein? 
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STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  FEINSTEIN.  Thank  you  very  much,  Mr.  Chairman.  This 
is  probably  the  first  time  in  my  life  I  wished  I  had  gone  to  law 
school,  so  I  hope  the  witnesses  will  bear  with  me. 

Mr.  Cooper,  going  back  to  the  chairman's  reference  to  the  Pinto 
matter,  putting  this  in  this  perspective  as  a  followup  to  your  dialog 
with  the  chairman,  do  I  understand  you  that  under  this  bill  a  drug 
company  would  retain  its  exemption  from  punitive  damage  liability 
for  a  preapproved  drug  even  if  it  fails  to  voluntarily  improve  a 
product  that  is  shown  in  use  to  cause  negative  effects? 

Mr.  Cooper.  In  general,  in  the  life  cycle  of  a  drug — let  us  distin- 
guish, say,  an  engineered  product,  like  a  Pinto,  but  a  drug — rel- 
atively infrequently  are  drugs  physically  improved.  What  mostly 
improves  about  drugs  over  time  is  our  knowledge  of  their  effects. 
We  go  from  testing  drugs  in  relatively  small  numbers  of  people,  as 
I  say,  normally  a  few  hundred  or  a  couple  thousand  is  what  is  com- 
mon— and  then  the  drug  gets  approved.  It  may,  if  it  is  a  very  suc- 
cessful product,  an  important  product,  be  used  by  millions  of  people 
in  this  country  or  around  the  world. 

If  you  have  an  adverse  reaction  that  occurs  1  in  10,000,  1  in 
100,000,  you  are  not  likely  to  see  that  in  the  clinical  trials  con- 
ducted on  a  few  hundred  or  a  couple  thousand  people,  or  if  you  do 
see  it,  you  may  not  recognize  it  as  drug-related.  If  you  see  one  in- 
stance of  a  death  through  some  strange  reaction,  you  might  not  at- 
tribute that  to  the  drug.  But  when  the  drugs  gets  marketed  to  mil- 
lions of  people  and  you  see  8,  10,  12,  15  such  cases,  then  you  say, 
well,  that  is  probably  drug-related,  and  then  you  can  study  that  ef- 
fect. You  can  see  what  kind  of  subpopulation  it  occurs  in  or  in  what 
circumstances  it  occurs. 

You  can  perhaps  identify  a  contra-indication,  certain  kinds  of  pa- 
tients shouldn't  that  drug,  and  so  on,  and  you  put  that  in  the  label- 
ing of  the  drug.  Therefore,  as  our  knowledge  about  the  drug  im- 
proves, the  ability  of  physicians  to  prescribe  it  safely  increases. 
That  is  the  normal  cycle  with  drugs. 

As  I  said  before,  the  defense  would  still  be  available  on  punitive 
damages  if  the  company  failed  to  improve  the  drug  by  a  change  in 
formulation.  But  if  there  was  a  problem  that  was  identified  with 
the  drug,  such  as  a  certain  kind  of  adverse  reaction,  and  let  us  say 
it  was  thought  that  that  adverse  reaction  was  due  to  the  dose  of 
the  drug — most  effects  are  dose-dependent  and  if  you  reduce  the 
dose  of  a  drug,  you  will  reduce  adverse  effects  and  you  will  also  re- 
duce effectiveness  in  some  instances,  and  you  have  to  make  a 
tradeoff.  Often,  those  are  judgmental  matters  for  FDA. 

Senator  FEINSTEIN.  Respectfully,  could  you  tell  me  whether  your 
answer  is  yes  or  no? 

Mr.  Cooper.  My  answer  is  yes.  Is  the  defense  still  available? 
Yes,  with  an  explanation. 

Ms.  Smith.  Are  you  sure  you  didn't  go  to  law  school,  Senator? 

Senator  FEINSTEIN.  No,  I  didn't. 

Justice  Feldman,  in  contrast  to  the  proponents  of  this  legislation 
who  argue  that  national  uniformity  in  tort  law  would  be  a  bene- 
ficial thing,  you  make  the  argument  that  the  Framers  of  the  Con- 
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stitution  would  not  want  that  kind  of  uniformity  and  that  it  would 
create  additional  complexities  and  unpredictability. 

A  puzzling  thing  to  me  is  that  the  National  Governors  Associa- 
tion, which  has  been  historically  also  the  most  zealous  of  States 
rights  and  against  the  encroachment  of  the  Federal  Government,  is 
calling  for  Federal  product  liability  reform. 

Could  you  explain  to  me,  in  addition  to  what  you  have  said  al- 
ready, how  unified  national  standards  for  punitive  damages  and 
seller  liability  could  cause  varying  results  in  State  courts? 

Mr.  Feldman.  Well,  I  can,  or  I  will  try  to,  Senator.  Let  us  take 
the  language  of  the  section  dealing  with  punitive  damages  which 
authorizes  the  imposition  of  punitive  damages  on  clear  and  con- 
vincing evidence  proof  of  flagrant  indifference,  I  believe  is  the 
wording  of  the  subsection. 

I  don't  know,  and  neither  does  anyone  else,  what  flagrant  indif- 
ference means.  It  is  going  to  take  years  of  litigation  and  application 
in  various  cases  all  throughout  this  country  in  State  courts  in  order 
to  create  a  definition  followed  throughout  the  country  as  to  what 
is  flagrant  indifference.  In  the  meantime,  these  cases  will  go  from 
trial  to  intermediate  courts  of  appeals  to  the  supreme  court  of  each 
State.  We  will  have  different  interpretations,  certainly.  In  55  courts 
of  last  resort,  we  will  have  different  interpretations  as  to  what  fla- 
grant indifference  means. 

We  will  have  to  wait  until  an  appropriate  case  gets  to  the  circuit 
court  in  each  one  of  the  11  circuits  to  get  a  circuit  court  interpreta- 
tion of  what  flagrant  indifference  means.  There  are  likely  to  be  in 
this,  or  at  least  in  other  provisions  of  the  bill,  differing  circuit  court 
interpretations  which  will  have  to  be  reconciled  and  settled  by  the 
U.S.  Supreme  Court. 

So  it  will  take  progress  of  litigation  in  each  State  court,  in  Fed- 
eral courts,  circuit  courts,  and  finally  the  U.S.  Supreme  Court  be- 
fore we  know  what  this  standard  means.  As  Ms.  Smith  indicated, 
in  California,  and  in  Arizona  also,  by  the  common  law  process  or 
by  legislative  action,  we  have  in  effect  a  heightened  substantive 
standard.  "Conscious  disregard,"  I  believe,  is  the  California  stand- 
ard; it  is  in  Arizona,  also. 

We  know  what  the  standard  is  for  imposition  of  damages,  so  we 
are  dealing  with  a  nonproblem  here  and  creating  chaos  where  the 
State  court  systems  and  State  legislatures  have  over  the  last  dec- 
ade, I  think,  straightened  the  problem  out.  We  are  simply  address- 
ing a  nonproblem. 

I  thought  it  interesting  that  Ms.  Smith  and  I  both  agree,  from 
my  standpoint  on  the  bench  and  from  her  standpoint  as  a  lawyer, 
that  the  likelihood  of  the  imposition  of  punitive  damages  in  the 
kind  of  cases  that  we  are  worried  about,  that  this  bill  worries 
about,  is  very,  very  small.  Witness  the  fact  there  has  yet  to  be,  and 
I  think  there  will  never  be,  a  punitive  damage  award  in  a  DES 
case. 

So  if  juries  are  not  awarding  punitive  damages  in  these  cases 
and  if,  in  the  rare  instance  when  they  do,  they  are  being  over- 
turned by  the  appellate  courts  in  the  States,  why  is  it  necessary 
to  depart  from  traditional  concepts  of  federalism  and  enact  Federal 
legislation  dealing  with  State  tort  law?  That  is  my  question.  It  may 
be  rhetorical,  but  I  pose  it  in  answer  to  your  question. 
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Senator  Feinstein.  Do  you  think  that  if  it  went  through  the 
process  that  the  situation  would  be  a  better  one  for  going  through 
the  court  process  or  not? 

Mr.  Feldman.  If  I  may  draw  upon  almost  30  years  of  experience 
in  trying  these  cases  before  I  went  on  the  bench — that  and  what 
I  have  seen  from  the  bench — my  answer  is  that  I  don't  think  we 
would  end  up  with  anything  better  than  what  we  have  now.  I  think 
we  would  have  the  same  type  of  problems.  We  would  cure  some 
problems,  we  would  make  others  worse,  we  would  create  new  ones. 
I  think  we  would  end  up  20  years  from  now  sitting  in  a  room  like 
this  with  new  witnesses  testifying  on  some  other  bit  of  legislation 
that  is  intended  to  address  the  new  problems  created.  I  don't  think 
we  would  be  any  better  off. 

Senator  Feinstein.  Thank  you.  If  I  might  turn  to  you,  Ms. 
Smith,  welcome  to  Washington  from  California. 

Ms.  Smith.  Thank  you,  Senator. 

Senator  Feinstein.  You  pointed  out  that  California  law  really 
wouldn't  be  affected  by  this  bill's  elimination  of  joint  and  several 
liability  and  noneconomic  damages.  You  point  out  that  that  is  al- 
ready the  law,  I  guess,  since  1986  in  California.  Could  you  give  us 
a  little  bit  more  information  on  what  California's  experience  has 
been  since  1986,  and  if  you  feel  that  that  offers  any  kind  of  model 
for  the  Nation? 

Ms.  Smith.  Yes.  The  experience  in  California  since  what  we  call 
Proposition  51,  the  referendum,  was  passed  is  that  a  plaintiff  who 
sues  a  number  of  defendants  is  entitled  to  recover  from  any  defend- 
ant the  full  amount  of  economic  damages,  joint  and  several,  but  on 
noneconomic,  on  the  pain  and  suffering,  what  we  sometimes  call 
the  softer  damages  where  it  is  not  as  easy  to  do  the  dollars  and 
cents,  then  it  is  a  several  liability,  so  each  defendant  pays  accord- 
ing to  their  share. 

The  way  that  that  has  worked  out  in  California  is  interesting  be- 
cause to  some  extent  it  has  favored  plaintiffs.  When  a  defendant 
comes  in  and  that  defendant  is  marginal,  as  many  deep  pockets — 
or  I  won't  say  many;  let  us  say  sometimes  the  deep-pocket  defend- 
ant is  actually  the  marginal  defendant.  Sometimes,  that  defendant 
will  get  a  full  defense  verdict  because  the  jury  says,  we  just  don't 
think  that  that  person  is  deserving  of  paying  the  entire  damages 
award  here,  and  there  is  no  room  for  the  jury  to  compromise.  So 
the  plaintiff  may  be  left  with  no  one  who  can  satisfy  the  judgment. 
The  more  culpable  defendants  are  left,  but  they  have  no  money. 

In  California,  ironically,  in  a  sense,  or  maybe  contrary  to  what 
some  plaintiffs'  lawyers  would  think  in  other  parts  of  the  country, 
when  there  is  a  deep-pocket  defendant  that  gets  a  share  of  liability, 
any  share  of  the  liability,  that  defendant  must  pay  the  full  eco- 
nomic damages  so  they  are  covered,  but  only  its  aliquot  share  of 
the  noneconomic  damages  so  in  certain  circumstances  a  plaintiff 
has  a  recoverable  defendant  to  go  against. 

I  also  think  that  in  California  it  has  helped,  in  my  experience, 
talking  to  juries,  selecting  people  to  be  on  juries.  They  have  a 
sense,  rightly  or  wrongly,  that  there  is  too  much  litigation,  that 
frivolous  lawsuits  are  being  brought.  When  they  have  an  oppor- 
tunity to  allocate  fault  and  not  just  hit  someone  for  the  whole 
amount,  but  make  a  sharing,  make  a  division  according  to  respon- 
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sibility  and  fault,  I  think  the  system  is  perceived  as  fairer,  and  that 
perception  is  important  because  the  tort  law  reform  that  is  happen- 
ing, or  the  threat  of  it,  in  all  States  is  being  in  part  generated  by 
this  public  perception. 

Senator  Feinstein.  Let  me  just  follow  up  for  1  minute.  Do  you 
feel  that  the  deep-pocket  defendant  that  may  have  no  liability 
should,  in  fact,  bear  a  punitive  share? 

Ms.  Smith.  You  asked  two  things  and  let  me  be  sure  that  I  un- 
derstand what  you  mean.  If  the  defendant  has  no  liability,  Senator, 
no  punitive  share  would  be  appropriate  under  any  existing  law, 
California  or  otherwise,  or  under  this  bill.  But  if  you  mean  should 
a  defendant  who  has  no  liability  bear  any  share,  no,  I  am  not  argu- 
ing that. 

Obviously,  a  defendant  who  is  zero-percent  liable  and  not  cul- 
pable at  all  should  get  a  defense  verdict,  and  that  is  appropriate. 
I  am  just  saying  as  a  practitioner  sometimes  there  are  shades  of 
gray  and  jurors  sit  and  they  listen  to  evidence  and  they  make  a  de- 
cision by  a  preponderance  of  the  evidence.  But  any  lawyer  in  the 
room  will  tell  you  that  that  is  not  done  with  surgical  precision. 
Sometimes  it  is  a  close  question,  and  some  defendant  may  get  the 
benefit  of  the  doubt  in  a  State  where  they  have  to  pick  up  the 
whole  tab  if  they  are  the  deep  pocket,  as  opposed  to  California 
where  the  jury  has  a  sense  that  we  can  just  award  the  fair  share 
against  this  defendant. 

Senator  Feinstein.  Thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

Senator  Heflin.  Senator  Grassley? 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Thank  you,  Mr.  Chairman.  Justice  Feldman, 
most  of  the  time  I  probably  would  agree  with  you  on  concepts  of 
federalism.  You  take  a  view  that  I  would  accept  most  of  the  time, 
but  in  this  particular  instance  I  want  to  challenge  you  because  the 
National  Governors  Association,  as  you  know,  has  taken  a  position 
that  we  ought  to  as  a  Congress  enact  some  sort  of  uniform  product 
liability.  They  adopted  a  resolution,  "A  national  product  liability 
code  would  greatly  enhance  effectiveness  of  interstate  commerce." 

Since  Governors  defend  State  sovereignty  and  consider  a  broad 
range  of  their  States'  interests  even  greater  than  just  the  judicial 
system,  couldn't  we  conclude  that  reasonable  people  might  think 
the  State  interests  connected  with  federalism  would  be  enhanced 
and  not  weakened  by  passage  of  Federal  legislation? 

Mr.  Feldman.  They  seem  to  have  reached  that  conclusion,  Sen- 
ator, but  I  disagree  with  it.  With  all  respect  to  the  Governors,  I  be- 
lieve they  are  wrong  on  it  for  the  reasons  which  I  have  explained. 

Senator  Grassley.  I  would  expect  you  to  disagree,  but  I  think 
that  it  gives  me  an  opportunity  to  make  the  point  that  in  this  par- 
ticular instance  I  believe  that  they  feel  that  they  would  be  in  a 
much  better  position  to  evaluate  their  states'  interests. 

Mr.  Cooper,  punitive  damages  are  intended  to  punish  outrageous 
conduct  and  deter  others  from  engaging  in  similar  conduct.  Rather 
than  focusing  on  punishment,  is  there  any  way  that  we  can  provide 
incentives  for  appropriate  conduct? 
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Mr.  Cooper.  Well,  the  system  has  multiple  incentives  for  appro- 
priate conduct.  If  a  company  markets  a  defective  product,  it  should 
expect  to  pay  compensation.  If  the  product  is  widely  marketed, 
there  are  going  to  be  many  claims;  there  is  going  to  be  a  lot  of  liti- 
gation. The  company  will  not  only  have  to  pay  compensation 
through  verdicts  or  settlements,  it  is  going  to  have  to  pay  substan- 
tial transaction  costs  in  the  form  of  legal  fees  and  the  like,  and  it 
can  suffer  public  relations  setbacks. 

In  addition,  there  is  an  array  of  incentives  provided  by  the  Food, 
Drug  and  Cosmetic  Act.  FDA  has  multiple  tools  for  bringing  about 
compliance  with  the  law  in  the  marketing  of  safe  and  effective 
products.  It  can  seize  products  that  are  in  violation.  It  can  obtain 
injunctions.  It  can  bring  criminal  prosecutions.  It  can  bring  about 
recalls.  It  can  impose  civil  penalties  in  the  case  of  medical  devices, 
and  its  most  potent  weapon  of  all  is  publicity.  A  public  denuncia- 
tion by  FDA  of  a  medical  product  is  a  death  knell  for  the  product. 
So  there  are  a  lot  of  incentives  that  are  available,  in  addition  to 
the  desire  of  people  to  make  good  products. 

Senator  Grassley.  The  RAND  Institute  for  Civil  Justice  and  the 
American  Law  Institute  have  recommend  adopting  compliance  with 
FDA  standards  on  defense  in  product  liability  cases.  They  rec- 
ommend this  particularly  against  punitive  damages,  and  they  be- 
lieve it  will  promote  product  innovation  and  marketing  of  useful 
new  drugs  and  devices. 

Could  you  describe  how  consumers  will  benefit  from  the  bill's  al- 
lowance of  compliance  with  FDA  standards  to  be  used  as  a  defense 
against  punitive  damages? 

Mr.  Cooper.  Yes.  One  of  the  problems  that  the  threat  of  punitive 
damages  presents  to  manufacturers  is  its  unpredictability.  It  is  un- 
certain whether  punitive  damages  will  be  awarded.  It  is  uncertain 
how  much  a  punitive  damage  award  will  be.  Compensatory  dam- 
ages, apart  from  pain  and  suffering,  are  more  closely  tied  to  objec- 
tive costs  or  losses.  Pain  and  suffering  can  be  high,  but  there  is 
some  sort  of  understanding  among  lawyers  as  to  what  is  a  common 
relationship  between  pain  and  suffering  damages  and  out-of-pocket 
expenses  and  loss  of  income  and  the  like. 

Punitive  damages  are  a  joker  in  the  deck.  In  the  example  I  gave 
earlier  in  the  Sabin  vaccine  case,  the  compensatory  damages  were 
$2  million,  as  awarded  by  the  jury.  Punitive  damages  were  $8  mil- 
lion. When  a  manufacturer  particularly  is  thinking  about  a  product 
for  a  limited,  even  if  quite  important  or  life-saving  use,  and  the 
revenues  that  would  cover  all  aspects  of  product  development,  man- 
ufacturing, marketing  and  liability  risks,  there  may  well  be  prod- 
ucts that  are  just  lost. 

Even  for  large-patient  populations,  products  can  be  lost.  I  served 
on  a  committee  of  the  Institute  of  Medicine  and  the  National  Acad- 
emy of  Sciences  several  years  ago,  which  was  principally  public 
health  people  and  physicians  that  were  involved,  that  looked  at  the 
question  of  why  there  have  been  no  major  advances  in  contracep- 
tive technology  in  about  20  years.  A  number  of  factors  were  exam- 
ined. There  was  a  report  issued  published  by  the  National  Acad- 
emy Press. 

There  were  only  2  lawyers  on  the  committee  out  of  about  20  peo- 
ple, and  it  wasn't  the  lawyers  who  pushed  the  notion  that  products 
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liability  concerns,  both  compensatory  and  punitive  damages,  were 
a  major  factor  in  abandonment  of  research  by  American  pharma- 
ceutical and  device  companies  into  new  contraceptive  technologies. 
In  the  view  of  the  committee,  that  was  a  serious  loss  to  people 
whose  needs  are  not  satisfied  by  the  current  array  of  products.  It 
has  also  been  well  documented  in  another  report  of  the  National 
Academy  of  the  loss  of  manufacturers  of  vaccines  due  to  concerns 
about  liability. 

I  will  give  you  one  further  example.  I  gave  a  talk  myself  several 
years  ago  to  a  conference  at  NIH  among  AIDS  researchers.  It  was 
the  largest  audience  I  have  ever  addressed.  There  must  have  been 
more  than  1,000  people  in  the  room.  It  was  entirely  a  medical  con- 
ference. I  was  the  only  nonresearcher  who  made  a  presentation, 
and  mine  was  on  liability  for  AIDS  vaccines. 

I  was  giving  my  talk  and  I  ran  out  of  time.  The  red  light  went 
on  and,  well  trained  by  judges,  I  stopped  and  started  to  walk  off 
the  platform  without  having  completed  my  remarks,  and  there 
were  shouts  from  the  audience  that  they  wanted  me  to  continue  be- 
cause they  were  interested  in  hearing  more  about  liability.  The  pre- 
siding person  told  me  to  go  back  and  finish  my  remarks,  which  I 
did. 

The  bottom  line  that  I  concluded  for  those  researchers  was  that 
if  somebody  were  to  develop  a  vaccine  for  AIDS,  the  manufacturer 
probably  wouldn't  market  it  unless  the  Congress  came  in  and  gave 
the  kind  of  protection  that  was  given  for  the  swine  flu  vaccine  a 
number  of  years  ago  because  the  risks  of  liability  are  just  enormous 
because  the  vaccines  you  give  to  healthy  people — medical  products 
aren't  perfect.  You  could  well  cause  AIDS  in  some  people  by  giving 
a  vaccine,  and  if  that  were  to  happen  you  would  have  products  li- 
ability claims,  punitive  damages  and  the  like,  just  as  occurred  with 
swine  flu. 

That  is  an  example  of  the  kind  of  problem  that  liability  concerns 
create,  and  the  losses  that  consumers  suffer  which  they  perhaps 
don't  even  know  about  and  the  kinds  of  benefits  that  would  come 
from  this  bill  and  the  provision  that  I  am  talking  about,  the  FDA 
defense. 

Senator  Grassley.  You  just  addressed  an  issue  that  I  was  going 
to  bring  up  in  my  next  question,  the  chilling  impact  on  research. 
I  was  going  to  give  an  example — and  let  me  see  if  this  would  fit 
in  with  what  you  have  just  described.  The  duPont  Company  an- 
nounced recently  that  it  was  restricting  sales  of  raw  materials  to 
manufacturers  of  permanently  implantable  medical  devices  of  any 
kind  unless  duPont  is  involved  in  the  design  of  the  device  and  its 
application.  Would  that  be  an  example  of  the  chilling  impact  you 
talked  about? 

Mr.  Cooper.  Yes.  I  mean,  there  was  fear — I  don't  know  exactly 
how  it  has  turned  out — there  was  fear  for  a  while  that  silicone,  as 
a  result  of  the  breast  implant  problem,  would  no  longer  be  avail- 
able. I  think  Dow  and  duPont  were  the  major  raw  materials  suppli- 
ers and  they  did  not  want  their  raw  materials  used  in  products 
that  could  get  them  into  products  liability  litigation  where  they 
didn't  design  or  control  the  products. 

The  liability  system  has  a  silent  effect  of  retarding  the  innova- 
tion and  the  creation  of  new  products  which  needs  to  be  weighed 


36 

in  the  balance  in  how  we  design  our  systems  in  this  country  for 
compensating  persons  who  are  injured  by  medical  products.  We 
need  to  have  compensation,  but  we  need  to  consider  the  social  costs 
of  how  we  do  it. 

Senator  Grassley.  My  last  question  will  be  for  Ms.  Smith.  You 
testified  that  in  California  the  use  of  a  clear  and  convincing  evi- 
dence burden  of  proof  standard  for  punitive  damages  has,  and 
these  are  your  words,  "by  no  means  crippled  the  ability  of  plaintiffs 
to  secure  punitive  damage  awards  where  they  are  appropriate." 

Do  you  have  any  reason  to  believe  that  the  situation  is  different 
in  any  of  the  other  23  States  which  adopted  this  burden  of  proof 
standard? 

Ms.  Smith.  No,  Senator,  and  I  am  admitted  in  several  other 
States  and,  in  fact,  in  Washington  where  there  are  no  punitive 
damages,  so  I  can  sort  of  compare  across  State  lines.  The  height- 
ened burden,  I  think,  is  appropriate  and  important.  I  think  juries 
feel  comfortable  with  it  and  understand  it. 

I  think  plaintiffs  who  have  cases  where  punitive  damages  are  ap- 
propriate should  be  required  to  meet  that  burden  and,  where  it  is 
appropriate,  can,  in  fact,  do  so.  So  it  is  important  to  draw  the  line 
between  the  compensatory  level  and  the  punitive  level,  and  it  has 
not  been  a  problem  and  there  are  still  punitive  damages  being 
awarded  in  California  under  the  new  standard  and  under  the  bifur- 
cated system,  Senator. 

Senator  Grassley.  Thank  you,  Mr.  Chairman.  Thank  you,  Ms. 
Smith.  J 

Senator  Heflin.  Senator  Kohl? 

STATEMENT  OF  HON.  HERBERT  KOHL,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  WISCONSIN 

Senator  Kohl.  Thank  you  very  much,  Mr.  Chairman.  I  have  a 
longer  statement  that  I  will  insert  in  the  record,  but  I  would  just 
like  to  make  a  few  points  briefly. 

First,  while  this  product  liability  measure  is  not,  I  believe,  a  per- 
fect piece  of  legislation,  I  don't  think  we  should  make  the  perfect 
the  enemy  of  the  good,  and  so  I  do  intend  to  vote  this  measure, 
with  some  reservations,  out  of  committee. 

Second,  either  as  a  part  of  this  bill  or  perhaps,  better  yet,  sepa- 
rately, I  hope  that  Congress  will  address  an  equally  troubling  prob- 
lem, and  that  is  the  growing  use,  as  we  have  said  this  morning, 
of  confidentiality  orders  in  litigation  to  hide  crucial  information 
about  public  health  and  safety.  I  know  Senator  Thurmond  spoke 
about  that  this  morning  and  he  is  a  supporter  of  my  bill  on  court 
secrecy.  I  am  looking  forward  in  the  next  panel  to  be  talking  to 
Dianne  Weaver  and  my  friend,  Victor  Schwartz,  about  this  matter. 

I  would  like  to  ask  this  panel  a  question.  We  hear  pro  and  con 
about  the  explosion  of  product  liability  litigation  in  our  society  and 
that  it  is  truly  a  significant  hinderance  to  the  competitiveness  of 
our  American  business  group.  Do  you  think  it  is  true?  Have  we  had 
an  explosion?  How  serious  is  the  problem? 

We  hear  different  statistics  that  come  from  different  people  that 
seem  to,  you  know,  weave  a  tale  this  way  and  then  that  way.  Some 
people  up  here  on  the  Hill  are  somewhat  confused  about  how  seri- 
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ous  this  matter  of  product  liability  is  and  to  what  extent  we  need 
to  get  on  with  revising  our  legislation. 

[The  prepared  statement  of  Senator  Kohl  follows:] 

Prepared  Statement  of  Senator  Herbert  Kohl 

Mr.  Chairman,  you  and  your  staff  are  to  be  commended  for  holding  this  hearing 
on  product  liability  reform.  The  great  deal  of  time  and  effort  that  Congress  has  de- 
voted to  this  idea — more  than  a  decade — speaks  to  its  complexity  and  importance. 

My  own  belief  is  that  our  current  civil  justice  system  creates  as  many  problems 
as  it  solves  and  that,  as  a  result,  some  sort  of  product  liability  reform  is  a  good  idea. 
So  let  me  make  a  couple  of  points.  First,  while  S.  687  may  not  contain  all  the  right 
solutions,  I  will  vote  in  favor  of  the  measure  if  it  is  marked  up  by  our  Committee. 
And  second,  either  as  part  of  this  bill  or — better  yet — separately,  Congress  needs  to 
address  an  equally  troubling  problem:  the  growing  use  of  confidentiality  orders  in 
litigation  to  hide  crucial  information  about  public  health  and  safety.  Let  me  explain. 

In  my  mind,  Mr.  Chairman,  America  has  become  an  overly-  litigious  society.  That 
may  say  something  about  our  abiding  belief  in  justice,  or  it  may  indicate  a  pettiness 
of  spirit,  or  it  may  simply  reflect  the  economics  of  lawyer-driven  lawsuits.  But  for 
whatever  the  reason,  "I'll  see  you  in  Court"  has  become  a  sadly  acceptable  phrase — 
somewhere  ahead  of,  "Let's  work  this  out."  Consequently,  legal  costs  have  become 
excessive  for  many  people,  and  the  quality  of  our  civil  justice  system  has  been 
strained  by  the  quantity  of  demands  placed  on  it. 

More  than  that,  today  most  businesses  spend  far  too  much  time  worrying  about 
lawsuits  and  waste  far  too  many  resources  trying  to  stay  on  top  of  our  nation's 
crazy-quilt  patchwork  of  tort  laws.  And  this  problem  is  compounded  by  our  free 
moving  and  dynamic  economy — where  almost  every  product  is  designed,  manufac- 
tured, distributed  or  sold  across  state  lines.  A  national  product  liability  law  would 
offer  America  more  certainty,  uniformity  and  stability.  That  will  result  in  lower 
business  costs  and,  more  importantly,  lower  consumer  prices. 

But  while  Congress  should  embrace  reform,  the  bill  before  us  today  may  not  con- 
tain all  the  right  solutions.  For  example,  the  section  that  shields  manufacturers 
from  punitive  damages  if  their  products  are  approved  by  the  FDA — as  long  as  no 
fraud  is  involved — may  still  create  an  unacceptable  loophole. 

Moreover,  the  bill  fails  to  address  entirely  a  related  matter:  the  growing  use  of 
confidentiality  orders.  Most  of  the  time,  these  orders  make  sense.  Courts  are  often 
required  to  keep  trade  secrets  concealed,  prevent  confidential  business  information 
from  reaching  a  competitor  and  protect  individuals  from  needless  embarrassment. 
But  all  too  often  these  orders  shield  incompetent  doctors,  conceal  toxic  pollutants 
and  hide  defective  products  like  breast  implants,  heart  valves,  and  unsafe  auto- 
mobiles. The  sad  truth  is  that  until  we  shift  the  balance  in  our  federal  courts  from 
secrecy  to  openness,  we  will  not  know  what  other  dangers  are  out  there.  And  all 
of  us — consumers  and  businessmen  alike — will  continue  to  be  harmed. 

I  am  pleased  that  experts  like  Diane  Weaver  and  my  friend  Victor  Schwartz  are 
here  to  talk  about  this  matter  today,  and  I  hope  that  this  Subcommittee  can  hold 
a  full-scale  hearing  on  my  "Litigation  in  the  Sunshine  Act"  sometime  soon. 

In  sum,  Mr.  Chairman,  we  cannot  let  the  perfect  be  the  enemy  of  the  good:  Con- 
gress should  move  toward  federal  product  liability  legislation.  And  our  witnesses 
testimony  today — on  both  sides  of  the  matter — will  help  move  us  in  the  proper  direc- 
tion. 

Thank  you. 

Mr.  Feldman.  If  I  may  lead  off  on  that  question,  Senator  Kohl, 
there  is  no  explosion  in  product  liability  litigation.  There  is  no  ex- 
plosion in  tort  litigation.  There  is  a  very  large  increase  in  civil  liti- 
gation mostly  in  the  fields  of  domestic  relations,  fields  involving 
children.  The  new  wave  of  litigation  in  the  tort  field  involves  vic- 
tims of  crime  and  not  product  liability  litigation.    . 

None  of  the  figures  that  I  have  seen  from  the  National  Con- 
ference of  State  courts,  the  RAND  studies,  and  so  forth — none  of 
them  support  the  idea  that  there  has  been  a  new  wave  or  explosion 
of  product  liability  litigation  or  tort  litigation,  in  general. 

Senator  Kohl.  Ms.  Smith,  would  you  like  to  comment  on  that? 

Ms.  Smith.  Yes,  Senator.  As  a  matter  of  fact,  it  is  interesting.  I 
am  on  my  way  from  Washington  to  Oxford  University  where  I  am 
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going  to  teach  tort  law  at  Oxford  and,  as  you  may  be  aware,  the 
European  Economic  Community  is  changing  its  tort  law.  England 
will  be  changing  its  law  and  they  are  looking  to  America  and,  in 
fact,  to  this  bill  and  committee,  for  some  guidance. 

I  think  in  the  United  States  we  do  have  a  system  where  people 
bring  tort  suits  obviously  more  often.  Our  system  is  more  open 
than  some  other  countries.  The  balance  to  be  struck — and  I  think 
what  this  legislation  is  trying  to  do  is  have  the  benefits  from  the 
system  and  eradicate  some  of  the  problems  to  let  claimants  come 
in,  but  without  the  system  being  so  crushing  that  it  crushes  inno- 
vation, that  it,  if  you  will,  takes  products  which  should  be  mar- 
keted off  the  market,  that  it  inhibits  people  from  going  forward. 

What  this  bill  does  not  do,  and  intentionally  does  not  do,  is  try 
to  undercut  those  who  should  be  compensated  justly  or  restrict  peo- 
ple who  come  in  with  legitimate  claims  of  defective  products  or  neg- 
ligence in  the  factory  or  the  place  where  the  products  are  being 
made,  or  even  punitive  damages  where  that  is  appropriate.  So  I 
think  this  bill  is  trying  to  strike  that  balance  and  the  world  is  look- 
ing to  us  to  see  if  we  can,  in  fact,  do  it. 

Mr.  Cooper.  Senator  Kohl,  I  don't  have  anything  to  add  to  the 
empirical  evidence  or  the  analyses  that  have  been  done  as  to 
whether  there  has  been  a  tremendous  increase  in  products  liability 
litigation  or  tort  litigation  generally.  What  I  can  tell  you,  however, 
is  that  the  manufacturers  that  I  talk  to  believe  it  is  a  problem.  It 
is  a  real  factor  in  their  decisions  about  allocation  of  research  and 
development  funds  and  what  kinds  of  projects  they  are  willing  to 
commit  their  companies  to.  It  has  an  effect,  I  believe,  in  how  they 
price  products.  I  think  there  is  a  risk  premium  that  is  included  in 
pricing  and,  as  I  say,  it  affects  the  directions  in  which  they  are 
willing  to  apply  technology. 

Mr.  Feldman.  Senator,  I  do  have  some  figures  that  I  have  man- 
aged to  find  in  my  notebook,  and  this  comes  from  the  National 
Center  for  State  Courts  Survey  of  six  representatives  States.  Of  6 
million  filings  in  1992,  35  percent  were  domestic  relations,  11  per- 
cent contracts,  and  so  forth.  Tort  cases  amounted  to  9  percent  of 
the  total  civil  filings,  and  of  the  tort  cases,  of  that  9  percent  which 
were  tort  cases,  57  percent  were  automobile  accidents,  32  percent 
miscellaneous,  and  product  liability  cases  were  4  percent  of  the  tort 
filings.  We  are  not  inundated  with  product  liability  litigation. 

Senator  Kohl.  So  you  do  not  see  a  sense  of  great  urgency  here 
just  in  terms  of  sheer  numbers  of  these  product  liability  cases? 

Mr.  Feldman.  Not  in  terms  of  numbers,  Senator,  and  I  don't 
think  this  bill  approaches  the  numbers  question  at  all.  But  I  don't 
see  urgency  or  crisis  in  terms  of  numbers,  nor  do  I  see  urgency  or 
crisis  in  terms  of  the  issues  being  dealt  with  by  this  bill.  I  think 
these  issues  are  being  dealt  with,  and  in  many  States  have  been 
dealt  with  through  State  precedents  in  State  courts  and  through 
State  legislation. 

We  have  in  Arizona,  as  I  said  earlier,  adopted  various  reforms 
on  all  of  these  issues.  They  have  done  the  same  in  California  by 
an  initiative  proposal,  I  believe  it  was.  In  other  States,  the  same 
process  is  going  on.  The  States  are  taking  care  of  this  issue. 

Senator  Kohl.  You  mentioned  4  percent.  Could  you  quantify  that 
in  terms  of  the  number  of  suits? 
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Mr.  FELDMAN.  Well,  that  would  be  approximately  240,  250,000 
product  liability  cases. 

Senator  Kohl.  Annually? 

Mr.  Feldman.  Annually. 

Senator  Kohl.  Well,  what  do  you  think  about  that  number? 

Mr.  Feldman.  Given  the  universe  of  consumers,  multiplied  by 
the  universe  of  products,  I  don't  think  that  it  is  a  materially  high 
number.  I  worry  more  about  the  vast  flood  of  cases  flooding  the 
courts  involving  domestic  relations,  custody  of  children  and  child 
support.  I  could  go  on  and  on  about  the  things  that  are  sinking  our 
justice  system  throughout  the  State  court  system  and  are  providing 
numerical  problems  for  the  Federal  courts,  but  product  liability  liti- 
gation is  not  one  of  them. 

Senator  KOHL.  All  right.  Thank  you,  Mr.  Chairman. 

Senator  Heflin.  Senator  Pressler? 

STATEMENT  OF  HON.  LARRY  PRESSLER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  DAKOTA 

Senator  Pressler.  Thank  you  very  much.  For  a  number  of  years, 
I  have  struggled  with  this  issue  of  tort  reform  in  one  form  or  an- 
other on  the  Commerce  Committee  or  here.  It  is  one  of  the  most 
difficult  subjects  in  our  society  to  resolve.  I  have  tried  to  seek  com- 
promises in  it  over  the  years.  Even  those  compromises  have 
brought  the  full  wrath  of  the  trial  lawyers  down  upon  me  in  each 
of  my  reelection  campaigns,  but  so  far  I  have  survived. 

In  any  event,  I  think  we  are  dealing  with  a  potential  compromise 
here  and  I  hope  the  trial  lawyers  will  join  in  rather  than  just  op- 
posing it.  Or  at  least,  they  could  suggest  what  their  solution  is.  I 
say  that  not  as  an  opponent  of  theirs  but  as  someone  sincerely  in- 
terested in  finding  some  middle  ground  on  this  issue. 

Also,  I  might  say  that  this  panel  is  an  outstanding  panel.  I  see 
Congresswoman  Mink  has  left.  I  served  with  her  in  the  U.S.  House 
in  an  earlier  incarnation.  Mr.  Cooper  and  I  were  classmates  a  num- 
ber of  years  ago,  and  Ms.  Smith's  partner  and  I  were  classmates. 
So  I  can't  say  that  I  am  tied  into  this  panel,  but  let  me  ask  a  few 
questions  of  all  four  of  you. 

First  of  all,  on  punitive  damages,  if  they  were  made  payable  to 
the  State  or  if  they  were  limited  and  people  couldn't  obtain  insur- 
ance against  punitive  damages,  wouldn't  they  be  more  effective? 
Those  are  two  questions  that  I  have. 

Mr.  Feldman.  Senator,  if  I  may  answer  that  from  the  perspective 
of  one  who  tried  cases  many  years  ago,  if  the  object  in  making  pu- 
nitive damages  payable  to  the  State  is  to  hold  them  down  or  hold 
the  number  of  cases  in  which  they  are  awarded  down,  I  think  the 
proposal  is  counterproductive.  One  of  the  most  effective  answers  to 
a  punitive  damage  claim  is  the  lawyer  representing  the  defendant 
standing  up  and  arguing  to  the  jury  that  here  you  have  this  plain- 
tiff who  asked  you  for  all  this  money  for  compensatory  damages, 
and  now  he  wants  even  more;  his  lawyer  is  asking  you  for  even 
more  money,  more  than  compensation.  The  most  effective  defense 
is  to  characterize  the  claim  for  punitive  damages  as  pure  greed. 

Once  the  jury  knows  that  that  money  is  not  going  to  the  plaintiff 
who  didn't  earn  it,  but  is  rather  going  to  the  taxpayers,  I  think  you 
are  going  to  get  more  punitive  damage  awards  or  higher  punitive 
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damage  awards.  I  can't  say  I  am  sure  about  it  because  it  has  never 
been  tried.  I  have  seen  what  I  think  is  a  much  better  proposal 
which  I  am  going  to  take  back  to  my  State,  which  is  to  tax  the  pu- 
nitive damage  award  and  to  apply  the  proceeds  of  that  tax  to  the 
community  legal  services  for  the  poor,  but  I  don't  expect  that  to 
have  an  effect  upon  the  incidence  or  amount  of  punitive  damages. 

Ms.  Smith.  Senator  Pressler,  in  my  experience  I  have  never  rep- 
resented a  client  who  was  able  to  insure  for  punitive  damages. 
Most  of  my  experience  has  been  with  clients  who  are  not  able  to 
insure  for  punitive  damages,  and  therefore  it  is  a  very  serious  and 
real  threat  to  them  personally. 

With  regard  to  the  idea  of  paying  into  a  State  fund,  I  agree  with 
the  justice  to  my  right  that  I  think  the  defense  would  be  in  a  posi- 
tion where  a  plaintiffs  lawyer  who  said  we  are  paying  into  a  State 
fund  to  not  compensate  this  particular  person,  but  to  compensate 
everyone,  there  would  be  a  risk  of  higher  punitive  damages  than 
there  is  under  the  present  system. 

I  know  this  bill  doesn't  address  that  and  I  think  the  way  this  bill 
does  deal  with  punitive  damages  in  its  present  form,  raising  the 
standard  to  the  clear  and  convincing  evidence  standard  and  mak- 
ing what  will  be  a  uniform  definition  of  punitive  damages  across 
the  50  States  instead  of  having — I  disagree  with  the  witness  to  my 
right  that  having  the  same  words  for  each  State  to  apply  will  not 
make  it  more  uniform.  I  think,  obviously,  that  that  will  help.  Right 
now,  you  have  different  words  being  used  in  different  States,  which 
does  make  it  a  hodge-podge  for  anybody  who  is  trying  to  deal  with 
punitive  damages. 

Mr.  Cooper.  Senator,  I  would  just  add  a  possible  constitutional 
question.  I  have  not  researched  the  point  or  really  thought  about 
it  before  this  morning,  but  I  think,  given  that  the  purpose  of  puni- 
tive damages  is  to  punish,  if  the  money  is  going  to  the  State  the 
money  begins  to  look  like  a  fine,  without  the  protections  of  the 
criminal  process  and  without  prosecutorial  discretion  in  deciding 
whether  to  invoke  the  criminal  process,  and  I  think  that  might 
present  a  constitutional  question. 

Senator  PRESSLER.  Now,  are  new  drugs  being  held  up  due  to  the 
present  product  liability  system?  How  often  does  that  happen?  I 
know  my  colleague,  Senator  Grassley,  mentioned  chilling  impact  on 
research.  If  any  of  you  had  to  make  an  assessment  as  to  how  many 
new  and  innovative  drugs  which  could  be  available  to  the  American 
people  are  being  held  up  by  the  present  system  of  threat  of  litiga- 
tion, what  would  it  be?  Has  there  been  any  assessment  on  that 
done? 

Mr.  Cooper.  I  think  you  can't  quantify  that.  I  don't  think  it  is 
a  matter  so  much  of  drugs  being  held  up  as  research  not  going  into 
certain  areas  where  there  is  an  inherently  large  risk  of  liability, 
and  I  would  identify  particularly  newborns,  pregnant  women,  con- 
traceptives and  vaccines,  all  of  which  present  enhanced  risks  of  li- 
ability. 

All  drugs  have  adverse  effects,  so  all  drugs  carry  some  risk  of 
product  liability  under  current  law  or  even  under  this  bill,  but 
there  are  certain  patient  populations  for  whom  the  liability  risks, 
as  perceived  by  defendant  manufacturers,  are  much  larger  either 
because  if  something  goes  wrong,  as  I  say — there  is  a  long  lifetime 


41 

ahead,  say,  with  a  newborn.  If  a  drug  causes  some  terrible  reaction 
in  a  newborn  or  in  a  pregnant  woman  so  that  her  fetus  is  ad- 
versely, is  born  with  some  physical  defect,  the  compensatory  dam- 
ages there  could  be  enormous,  and  punitive  damages  on  top  of  that. 

Then  in  the  case  of  contraceptives  and  vaccines  which  would  be 
administered  to  healthy  people  for  the  most  part,  the  risks  of  liabil- 
ity are  very  large,  as  we  have  seen.  One  example  that  I  am  sure 
every  drug  company  knows  about  is  bendectin,  a  drug  for  morning 
sickness  for  pregnant  women  as  to  which  there  was,  as  reflected  in 
judicial  opinions,  a  nearly  universal  consensus  among  public  health 
officials  that  it  was  a  safe  drug.  It  was  driven  off  the  market  by 
litigation  costs,  and  people  are  aware  of  that  when  they  decide  are 
they  going  to  put  their  research  dollars  into  another  arthritis  drug 
which,  if  successful,  will  be  used  by  people  very  day  of  their  lives 
for  30  years  or  40  years,  or  are  they  going  to  put  into  a  contracep- 
tive or  some  drug  for  pregnant  women.  When  companies  make 
those  judgments,  liability  is  a  significant  factor. 

Senator  Pressler.  Judge,  you  mentioned  a  fascinating  thing. 
You  said  that  there  is  not  an  explosion  of  litigation  in  this  manu- 
facturing area,  but  there  is  in  the  area  of  victims  of  crime.  Now, 
who  do  the  victims  of  crime  sue  most  often? 

Mr.  Feldman.  Well,  I  am  not  sure  "explosion"  is  a  good  word  for 
that,  but  I  see  that  as  the  wave,  I  think,  of  many  new  cases  against 
governmental  units — improper  parole  supervision,  improper  proba- 
tion supervision,  failure  to  arrest  known  dangerous  criminals,  early 
release,  and  so  on.  This  is  an  oncoming  wave  of  litigation  and  I  see 
it  as  a  very  major  thing  in  the  State  courts,  which,  of  course,  this 
bill  does  not  address. 

I  am  glad  you  brought  this  subject  up  because  I  think  I  misspoke 
in  my  answer  to  Senator  Kohl.  I  said  240,000.  My  mathematics 
were  off  by  a  decimal  point;  24,000  would  be  the  figure  on  the  six- 
State  survey. 

Senator  Pressler.  Ms.  Mink  is  not  here  anymore,  but  I  was  fas- 
cinated with  her  statement  as  I  have  read  it  here.  Would  she  not 
have  been  better  off  suing  the  Government  rather  than  the  com- 
pany? She  is  not  here,  but  how  would  you  analyze  her  statement 
in  terms  of — it  appears  to  me  that  the  FDA  made  the  mistake,  not 
the  drug  company. 

Mr.  Cooper.  Well,  the  lawsuit,  I  believe — well,  I  guess  the  events 
occurred  in  the  late  1940's,  into  the  1950's,  as  I  understand  it.  At 
that  time,  FDA  did  not  have  statutory  authority  to  regulate  inves- 
tigations of  drugs.  That  came  with  the  1962  amendments.  Appar- 
ently, she  sued  the  investigators  at  the  University  of  Chicago  and 
the  university  and  Eli  Lilly. 

The  investigation,  as  she  described  it,  and  I  am  relying  on  her 
information  on  this,  was  to  show  that  the  drug  was  not  effective. 
So,  presumably,  that  was  not  a  study  being  sponsored  or  controlled 
by  Eli  Lilly  and  it  was  not  being  regulated  by  FDA,  which  didn't 
have  the  statutory  authority.  So  it  was  being  conducted  by  the  Uni- 
versity of  Chicago  and  its  employees,  presumably,  in  their  medical 
facility. 

It  is  not  clear  to  me  from  her  description  that  Eli  Lilly  did  any- 
thing wrong.  Maybe  they  did,  but  I  don't  see  that  in  her  description 
of  what  occurred.  It  appears  that  the  investigators  did  something 
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terribly  wrong,  terribly  wrong,  and  that  is  where  the  primary  re- 
sponsibility should  lie.  As  I  mentioned,  that  wouldn't  be  affected  by 
the  FDA  defense  in  this  legislation. 

Senator  Pressler.  As  an  advocate  of  some  of  these  reforms,  I  al- 
ways run  into  Ms.  Mink's  paragraph  here,  and  I  would  like  to  ask 
any  of  you  how  you  would  respond  to  this.  She  says: 

I  speak  not  only  for  the  rights  of  DES  children,  most  of  whom  are  still  in  their 
late  30's  or  early  40's,  but  I  also  speak  for  women  who  have  been  injured  by  defec- 
tive breast  implants,  by  defective  Dalkon  shields  and  IUD's,  by  defective  tampons, 
and  other  yet  unknown  incipient  defective  procedures,  processes,  drugs  and  devices. 

How  do  you  answer  that? 

Mr.  Cooper.  Well,  we  can  take  the  products  one  by  one.  I  believe 
the  breast  implants  and  the  Dalkon  shield  were  never  approved  by 
FDA.  They  were  marketed  before  FDA  had  preapproval  authority 
for  medical  devices.  IUD's — maybe  the  Copper-7  was  approved.  I 
believe  there  was  one  punitive  damage  award,  and  then  in  other 
litigation  punitive  damages  were  rejected.  I  think  when  the  Cop- 
per-7 was  removed  from  the  market,  a  number  of  the  family  plan- 
ning agencies  and  the  World  Health  Organization,  and  so  on,  ex- 
pressed dismay  and  sorrow  over  the  withdrawal  of  the  product. 

On  tampons,  I  assume  the  reference  is  to  the  tampon  toxic  shock 
problem  that  first  emerged  in  1982.  It  was  unknown — or  in  the 
early  1980's,  I  should  say,  and  it  was  unknown  until  then.  FDA  im- 
posed a  warning  requirement,  and  that  has  been  in  effect  and  it 
has  been  upgraded  since  then. 

I  think  the  public  and  people  who  debate  these  issues  have  to  un- 
derstand that  medical  products  are  not  perfect.  We  have  a  faith  in 
medical  procedures  and  medical  products  that  they  will  always 
work,  they  will  always  cures  what  ails  us,  and  if  something  goes 
wrong  it  means  there  is  an  evil,  greedy  person  who  made  that  mis- 
take, whether  it  is  a  doctor  or  a  manufacturer  or  a  hospital,  or 
whatever.  That  belief  in  the  perfection  of  medical  technologies  and 
medical  services,  though  understandable  because  these  things  are 
vitally  important  to  us,  is  simply  not  warranted  by  the  facts. 

Senator  PRESSLER.  Ms.  Smith,  my  final  question  is  to  you.  You 
are  going  to  be  teaching  this  or  have  written  in  this  field.  People 
who  oppose  this  type  of  legislation  say  that  in  the  United  States 
our  revolutions  have  been  in  the  courtroom,  not  on  the  streets. 
They  say  that  the  only  way  a  little  person  in  our  society  can  get 
at  a  big  person  or  a  big  company  is  to  hire  a  law  firm  on  contin- 
gency fee  and  sue,  and  anything  that  we  do  to  limit  that  limits  that 
little  man's  or  little  old  lady's  rights. 

How  do  you  respond  to  that?  If  we  pass  this  kind  of  legislation, 
are  we  taking  the  revolutions  out  of  the  courtrooms?  Are  we  taking 
away  the  rights  from  these  little  people? 

Ms.  Smith.  Well,  Senator  Pressler,  as  I  said  when  I  began  my 
remarks,  I  am  here  not  to  bury  the  tort  system,  but  hopefully  to 
try  to  save  it.  I  believe  in  the  courtroom,  I  believe  in  the  jury  sys- 
tem, and  nothing  in  this  legislation  seriously  undermines  that  sys- 
tem. It  leaves  much  to  State  law  to  deal  with  and  handle.  I  think, 
in  fact,  some  of  Congresswoman  Mink's  problems  are  State  law 
problems  not  addressed  by  this  bill. 

This  bill  attempts  to  address  two  important  situations  that  are 
perceived  by  the  public  to  be  unfair — both  the  punitive  damages 
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standard  which  is  in  effect  in  many  States,  and  also  the  joint  and 
several  liability  situation  with  regard  to  noneconomic  damages. 

This  bill  also  gives  plaintiffs  in  other  States  a  longer  statute  of 
limitations,  for  example,  than  some  States  do  right  now.  It  is  a  2- 
year,  as  I  read  it,  discovery  statute,  2  years  after  discovery  of  the 
harm  and  its  cause,  which  is  more  liberal  than  many  States  now 
have  as  statutes  of  limitations. 

So  I  think  this  bill  is  an  attempt  to  compromise  many  things,  if 
you  will.  It  is  not  an  attack  to  undermine  the  present  tort  system, 
but  an  attempt  to  strengthen  it  on  behalf  of  both  plaintiffs  and  to 
be  fair  to  the  defendants  and  the  defense  side.  I  hope  that  if  this 
bill  is  passed,  it  will  save  the  tort  system  and  prevent  some  of  the 
other  tort  reform  issues  that  are  maybe  more  reactionary  that  are 
going  on  right  now. 

Mr.  Cooper.  I  would  say,  Senator,  that  we  need  a  more  balanced 
view.  There  is  a  time  to  shake  your  fist  at  a  manufacturer  and 
there  is  a  time  to  go  sue  the  manufacturer,  particularly  for  com- 
pensation. When  something  goes  wrong  medically,  people  get 
angry.  They  get  angry  at  their  doctor,  they  get  angry  at  the  manu- 
facturer of  the  drug  or  the  device  that  failed. 

But  when  people  go  to  the  doctor  and  get  cured,  when  their  lives 
are  saved,  when  their  lives  are  prolonged,  when  their  lives  are  en- 
hanced by  medical  products,  they  don't  thank  the  manufacturers 
that  developed  those  products.  They  take  it  for  granted.  There  has 
to  be  some  recognition  that  there  are  tradeoffs  here  and  that  the 
ability  of  the  medical  system  to  cure  our  ills  and  to  improve  our 
lives  and  prolong  them  is  to  some  extent  diminished  when  we  cre- 
ate large  and  uncertain  liabilities  that  deter  companies  from  con- 
tinuing to  make  advances. 

Senator  Heflin.  You  don't  think  that  the  17-year  patent  is  a 
thank  you? 

Mr.  Cooper.  The  17-year  patent  is  very  important.  A  good  bit  of 
it  is  lost  in  the  review  process.  Some  of  it  was  restored  by  the  pat- 
ent term  restoration  legislation  in  1984,  but  I  would  say  it  is  ex- 
tremely rare  for  a  medical  product  to  have  17  years  of  patent  life 
on  the  market. 

Mr.  Feldman.  Well,  I  don't  disagree  with  anything  that  Mr.  Coo- 
per just  said,  but  the  assumption — maybe  he  doesn't  make  it,  but 
it  is  implicit  in  his  statement — the  assumption  is  that  the  State 
tort  law  systems  are  not  functioning  well  and  are  not  working,  and 
that  is  an  assumption  that  I  think  is  incorrect. 

We  have  yet  to  hear,  except  by  anecdotal  means,  malfunctioning, 
bad  results  in  the  State  tort  law  system.  I  am  sure  it  is  not  perfect. 
I  know  of  cases  that  I  would  have  decided  other  ways.  No  system 
is  perfect,  but  by  and  large  our  system  is  functioning  well.  Punitive 
damages  are  not  being  imposed  against  people  without  just 
grounds,  without  just  cause.  When  they  are,  appellate  courts  are 
setting  aside  those  awards.  We  simply  cannot  assume,  and  there  is 
no  evidence  to  support  the  idea  that  the  State  tort  law  systems  are 
not  functioning  in  a  very  just  manner. 

Senator  Heflin.  Senator  Moseley-Braun? 
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STATEMENT  OF  HON.  CAROL  MOSELEY-BRAUN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ILLINOIS 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 
Mr.  Chairman,  I  had  a  statement  for  the  record,  but  Mr.  Cooper 
actually  got  my  memory  working  when  he  mentioned  the  Univer- 
sity of  Chicago  and  I  couldn't  help  but  think,  listening  to  this  de- 
bate, of  the  years  that  I  spent  studying  under  Harry  Calvin  at  the 
University  of  Chicago  trying  my  level  best  not  to  fall  asleep  during 
discussions  of  the  Palzgraff  case. 

This  issue  before  us  today,  Product  Liability  Reform,  harkens 
back  to  what  I  wish  I  had  listened  to  at  the  time  with  Professor 
Calvin.  But  I  must  say  that  reading  the  actual  language  of  the  leg- 
islation, it  seems  to  me  that  it  really  does  create  a  radical  change 
in  tort  law,  turning  the  traditional  tort  law  on  its  head  with  regard 
to  the  standard  for  injury,  particularly  in  cases  having  to  do  with 
drugs  and  aircraft. 

Now,  putting  aircraft  aside  for  a  moment,  I  really  am  concerned. 
I  apologize  that  I  missed  Representative  Mink's  testimony,  but  I 
have  heard  enough  evidence  of  people  who  are  harmed  by  medica- 
tions, by  drugs,  and  by  appliances  and  devices,  and  the  difficulty 
they  have  in  seeking  recourse  and  having  the  kind  of  hearing  that 
they  need  in  these  situations. 

I  guess  my  concern,  and  this  will  be  my  question,  is  that  all  of 
this  movement  for  reform  is  predicated  on  a  presumption  or  an  as- 
sumption that  somehow  or  another  the  tort  laws  as  we  have  them, 
particularly  at  the  State  level,  have  a  market-distorting  effect  that 
affects  our  competitiveness  as  a  nation  and  that  is  a  drain  and  a 
burden  on  business  that  is  an  unfair  one. 

In  that  regard,  I  have  just  searched  over  all  the  volumes  of  infor- 
mation my  staff  gives  me  and  I  don't  see  any  statistics,  any  num- 
bers, any  analyses  of  any  transactional  effects  of  litigation  in  this 
area  that  creates  such  a  burden.  I  don't  see  any  specific  connec- 
tions— you  talk  about  Palzgraff— \  don't  see  any  connections  be- 
tween the  level  and  the  extent  of  product  liability  litigation,  and 
particularly  with  regard  to  medical  devices  and  the  like,  that  would 
prove — since  we  are  talking  about  proving  by  clear  and  convincing 
evidence,  I  haven't  seen  clear  and  convincing  evidence  that  this  is 
the  problem  that  business  has  to  bear. 

I  guess  my  question  would  be  to  you,  Mr.  Cooper,  or  Ms.  Smith. 
Where  is  the  data,  where  is  the  information  that  will  demonstrate 
the  impact  or  burden  on  business? 

Mr.  Cooper.  Let  me  say  two  things,  Senator.  First,  nothing  in 
the  provision  that  I  have  been  talking  about,  the  so-called  FDA  de- 
fense, would  affect  compensatory  damages;  no  effect  on  compen- 
satory damages.  If  somebody  has  been  injured  by  a  drug  or  a  medi- 
cal device,  that  person's  claim  for  compensation  for  injuries,  includ- 
ing pain  and  suffering,  would  proceed  unaffected  by  the  FDA  de- 
fense. The  FDA  defense  applies  only  to  punitive  damages,  so  it  is 
not  an  issue  of  recompense  or  compensation.  I  just  wanted  to  clar- 
ify that. 

Second,  in  terms  of  the  evidence,  as  far  as  I  can  tell — and  I  am 
not  a  social  scientist  nor  a  statistician  and  I  have  not  analyzed  and 
I  do  not  personally  claim  that  there  is  an  explosion  in  the  number 
of  cases.  But  what  I  can  tell  you  is,  as  I  have  said  earlier,  that  the 
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people  who  make  decisions  about  research  and  development  and 
about  what  products  will  be  introduced  in  the  medical  field  are 
very  concerned  about  certain  cases  that  haven't  gotten  their  atten- 
tion. 

Among  the  things  they  know  are  that  the  number  of  companies 
manufacturing  vaccines  in  this  country  has  declined  over  a  number 
of  years.  It  led  to  legislation  in  the  mid-1980's  on  childhood  vac- 
cines to  try  to  stabilize  the  situation.  There  were  many  vaccines  in 
which  only  one  manufacturer  in  this  country  was  continuing  to 
make  them  because  others  were  concerned  about  liability,  and  that 
is  documented  in  a  report  of  the  National  Academy  of  Sciences. 

I  served  on  a  committee  dealing  with  contraceptives.  The  general 
perception  was  that  there  has  been  a  lack  of  research  and  develop- 
ment. There  is  only  1  American  drug  company,  Ortho,  that  has 
continued  to  do  research  in  contraception,  when  years  earlier  there 
were  8  or  10  that  were  doing  it.  Again,  it  is  concerns  about  liabil- 
ity. 

Bendectin,  the  morning  sickness  drug  for  women  who  are  in  the 
early  stages  of  pregnancy,  was  driven  off  the  market  even  though 
there  was  a  general  medical  consensus  that  that  was  a  safe  product 
and  did  not  cause  birth  defects.  But  any  drug  taken  by  millions  of 
people  is  going  to  be  associated  with  a  certain  number  of  birth  de- 
fects which  just  occur  in  the  population  and  proving  causation  is 
very  difficult,  but  the  litigation  costs  and  the  claims  were  such  that 
the  drug  was  withdrawn  from  the  market.  There  are  other  exam- 
ples that  are  anecdotal.  It  is  not  a  statistical  case.  It  may  not 
amount  to  proof. 

Senator  Moseley-Braun.  And  that  is  my  point.  Before  we  turn 
the  tort  law  on  its  head,  it  seems  to  me  that  it  wouldn't  be  asking 
too  much  to  get  some  proof  with  regard  to  issues  the  decline  in 
manufacturing  activity  in  this  area.  The  question  becomes  whether 
or  not  there  could  not  be  other  causes  that  would  relate  to  the  de- 
cline in  manufacturing  activity  other  than  consumer  litigation. 

Mr.  Cooper.  There  are  other  causes.  I  am  not  suggesting  that 
this — for  example,  in  the  case  of  contraceptives  there  are  a  number 
of  causes.  Liability  was  one  factor  among  a  number  of  factors,  but 
there  is  a  report  that  was  issued  by  a  National  Academy  commit- 
tee. It  went  through  the  peer  review  process  within  the  Academy. 
There  is  a  report,  as  I  mentioned,  on  vaccines,  and  there  are  these 
reported  cases. 

If  you  were  a  manufacturer  of  drugs,  following  the  bendectin  de- 
cision, would  you  devote  research  dollars  for  a  new  drug  to  deal 
with  morning  sickness?  I  don't  know  that  any  other  drug  company 
has. 

Senator  Moseley-Braun.  Well,  without  getting  into  an  argu- 
ment or  debate  on  this  point,  again,  it  just  seems  to  me  that  for 
such  a  radical  change  in  the  tort  law,  we  ought  to  have  something 
more  than  anecdotal  evidence,  something  more  than  just  story- 
telling. We  ought  to  be  able  to  better  quantify  the  causal  relation- 
ship between  litigation  in  this  area,  between  the  defensive  posture, 
if  you  will,  that  manufacturers  take,  and  what  impact  it  would 
have  on  consumers  who  may  find  themselves  injured. 

I  was  particularly  taken  with  your  comment  about  compensatory 
versus  punitive  damages.  Now,  the  fact  is  that  noneconomic  harm 
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to  a  woman  that  uses  a  defective  product  for  reproductive  services 
might  well  mean  that  she  would  be  deprived  of  her  capacity  to 
have  children  forever.  That  is  not  covered  under  compensatory 
damages. 

Mr.  Cooper.  Yes,  it  is;  yes,  it  is.  The  pain  and  suffering  and  the 
loss  of  child-bearing  capacity — if  the  jury  puts  a  value  on  that,  that 
is  compensatory  damages.  That  is  not  punitive.  I  would  submit,  re- 
spectfully, it  is  not  a  radical  change  to  say  that  a  company  that  has 
marketed  an  approved  product  with  the  approved  labeling  and  has 
not  withheld  any  information  that  is  required  from  the  Govern- 
ment, from  FDA,  and  has  not  lied  to  FDA,  should  not  be  punished. 
It  is  still  liable  for  full  compensation  for  economic  and  noneconomic 
injury. 

Senator  Moseley-Braun.  I  am  trying  not  be  combative  here,  and 
I  don't  mean  to  be  because,  quite  frankly,  my  original  statement 
was  kind  of — and  I  will  file  my  statement,  Mr.  Chairman,  for  the 
record. 

[The  prepared  statement  of  Senator  Moseley-Braun  follows:] 

Prepared  Statement  of  Senator  Carol  Moseley-Braun 

Mr.  Chairman,  I  want  to  take  this  opportunity  to  thank  you  for  convening  this 
hearing  on  S.  687,  the  Product  Liability  Fairness  Act.  Throughout  the  past  decade, 
an  increasing  amount  of  attention  has  been  paid  to  the  subject  of  product  liability 
suits  and  their  effect  on  the  ability  of  American  manufacturers  to  develop  and  mar- 
ket products.  I  have  seen  the  results  of  this  attention  in  the  numerous  phone  calls 
and  letters  my  office  has  received  on  both  sides  of  this  issue — from  manufacturers 
and  business  owners  on  the  one  hand,  who  feel  S.  687  will  enhance  their  ability  to 
produce  and  market  new  products,  and  from  consumer  groups  and  some  attorneys 
on  the  other,  who  fear  S.  687  will  too  severely  limit  protections  that  are  currently 
afforded  to  the  victims  of  dangerous  products. 

The  bill  before  the  committee  today  would  establish  uniform  national  standards 
to  be  applied  by  State  and  Federal  courts  in  product  liability  suits,  while  this  con- 
cept is  not  entirely  new  to  Congress — indeed,  one  version  or  another  of  this  legisla- 
tion has  been  pending  before  this  body  for  the  past  thirteen  years — establishing 
Federal  standards  of  tort  liability  does  represent  a  fundamental  change  in  the  struc- 
ture of  the  product  liability  system  in  America.  As  a  relatively  new  member  of  this 
committee,  I  am  pleased  to  have  the  opportunity  to  question  witnesses  with  views 
on  all  sides  of  this  issue — those  who  believe  that  a  uniform  standard  is  necessary 
for  America  to  retain  her  competitive  edge,  those  who  believe  that  a  uniform  stand- 
ard is  an  dangerous  infringement  on  State  sovereignty  and  still  others  who  believe 
that,  while  a  uniform  system  may  be  necessary,  the  reforms  contained  in  S.  687  are 
not  that  system. 

Mr.  Chairman,  I  join  you  in  welcoming  today's  witnesses.  I  thank  you  again  for 
inviting  them  to  testify  before  us  today,  and  I  look  forward  to  hearing  their  com- 
ments. 

Senator  Moseley-Braun.  I  really  did  come  wanting  more  than 
anything  else  to  hear  the  testimony  this  morning.  With  respect  to 
the  question  I  posed  to  Mr.  Cooper,  those  damages  are  compen- 
satory, but  they  are  noneconomic  damages.  Therefore,  there  can  be 
no  joint  and  several  liability  in  that  situation. 

I  guess  my  point  is  where  is  the  case?  Where  are  the  numbers? 
Where  are  the  statistics?  Where  is  even  the  analysis  of  causal  rela- 
tionship between  the  actual  number — not  the  speculative  and 
conjectured  number  of  cases  in  this  area — between  the  actual  expe- 
rience and  the  number  of  cases  in  this  regard  and  the  decline 
which  you  speak  to  in  manufacturing  and  business  activity?  If  such 
a  case  can  be  made,  and  if  it  is  more  than  just  conjecture,  then  it 
shouldn't  be  too  difficult  to  establish  that  and  I  don't  understand 
why  it  hasn't  been  done. 
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Mr.  Cooper.  Well,  what  I  have  suggested  is  the  case  in  two  re- 
ports of  the  National  Academy  of  Sciences  which  are  published  and 
available.  I  have  got  one  of  them  with  me.  This  is  on  contracep- 
tives. There  is  also  one  on  vaccines.  The  committees  there  did  an 
analysis  of,  in  the  case  of  vaccines,  why  there  was  a  decline  in  the 
number  of  manufacturers.  This  committee  on  contraceptive  devel- 
opment did  an  analysis  of  why  the  number  of  American  pharma- 
ceutical firms  investing  dollars  in  research  on  contraceptives  had 
declined  to  one,  and  both  committees  found  that  liability  was  a 
major — not  the  sole  factor — but  a  major  factor  in  that  decline. 

Is  this  hard  statistical  proof?  No,  but  it  is  the  informed  opinion 
of  people  who  are  expert  in  the  field  and  conducted  an  inquiry  that 
passed  peer  review  of  the  National  Academy  of  Sciences,  and  I 
would  respectfully  submit  that  that  is  as  good  evidence  as  the  sub- 
ject matter  permits. 

Senator  Moseley-Braun.  Judge  Feldman? 

Mr.  Feldman.  On  this  subject,  I  think  we  can  assume  there  is 
an  inhibiting  effect.  This  bill  will  not  affect  that.  The  inhibiting  ef- 
fect results  from  the  potential  of  liability  for  marketing  a  defective 
and  unreasonably  dangerous  product.  That  inhibiting  effect,  of 
course,  is  one  of  the  purposes  of  tort  law. 

You  have  to  balance  it — and  I  won't  attempt  to,  but  you  have  to 
balance  the  loss  that  results  from  the  inhibiting  effect,  and  there 
will  always  be  some  loss,  against  the  gain  that  results  from  the  in- 
hibiting effect.  One  could  argue  in  light  of  just  the  things  men- 
tioned today  that  it  is  good  to  have  some  inhibiting  effect.  In  the 
field  of  reproductive  drugs  and  devices,  we  have  to  look  only  at  re- 
cent history  to  see  again  DES,  Dalkon  shields,  breast  implants — 
not  reproductive  devices,  but  in  the  general  area  of  products  used 
by  women. 

Some  inhibiting  effect  is  unavoidable  and  some  inhibiting  effect 
is,  no  doubt,  valuable.  Too  much  inhibiting  effect,  of  course,  would 
be  bad,  but  the  argument  that  I  gather  is  being  presented  by  the 
proponents  is  that  the  threat  of  punitive  damages  is  too  much  of 
an  inhibiting  effect.  But  I  think  if  you  listen  to  the  testimony  you 
have  heard  today,  that  threat  in  terms  of  inhibition  is  illusory. 
There  is  no  case  made  statistically  or  in  any  other  way  for  the  idea 
that  punitive  damage  awards  are  being  made  and  affirmed  on  ap- 
peal in  cases  which  do  not  deserve  those  awards. 

Senator  Moseley-Braun.  I  guess  that  is  my  point.  So  far,  what 
I  have  heard  is  a  lot  of  conjecture  and  I  have  not  seen  statistical 
or  other  hard  evidence.  Now,  Mr.  Cooper  has  a  study  there  which 
we  will  certainly  take  a  look  at,  but  I  think  the  point  is  well  taken 
that  the  whole  idea  of  the  tort  law  is  to  keep  people  from  being 
used  as  guinea  pigs,  and  to  the  extent  that  there  is  error  and  dam- 
ages suffered,  then  that  victim  is  supposed  to  be  compensated. 

Mr.  Feldman.  I  should  make  it  clear  that  the  Conference  of 
Chief  Justices  and  I  personally  do  not  have  a  quarrel  with  the  par- 
ticular provisions  of  this  punitive  damage  clause  in  the  bill.  Our 
quarrel  is,  why  do  we  need  Federal  legislation  in  the  field  of  State 
tort  law  when  there  is  no  problem  that  has  been  identified  and 
proven  that  demands  Federal  action. 

Ms.  Smith.  Senator,  if  I  may  just  add  one  comment,  it  is  almost 
always  impossible  to  prove  a  negative  to  say,  well,  how  can  we 
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come  in  or  how  could  the  drug  manufacturers  come  in  and  prove 
to  you  that  we  didn't,  in  fact,  do  research  on  various  and  sundry 
different  new  products  because  we  were  threatened  by  the  tort  sys- 
tem. The  manufacturers  can  only  come  and  say  to  you,  it  inhibited 
us  and  that  is  one  of  the  reasons  that  we  did  not  go  forward  on 
new  and  different  research. 

Senator  Moseley-Braun.  But,  Ms.  Smith,  it  is  not  a  matter  of 
proving  a  negative.  I  don't  think  we  have  even  gotten  to  the  point 
of  proving  the  positive,  that  there  is  even  a  causal  relationship,  a 
link,  between  the  two. 

Ms.  Smith.  What  I  assume  one  is  trying  to  do  is  look  into  the 
future  and  say  it  is  a  benefit  for  society  to  have — I  think  everyone 
would  agree  it  is  a  benefit  for  society  to  have  efficacious  new  drugs 
and  devices  that  are  going  to  benefit  the  public.  Everybody  would 
agree  to  that.  What  the  committee  does  not  want  to  do  is  stifle  that 
innovation. 

Senator  Moseley-Braun.  That  is  correct. 

Ms.  Smith.  Right,  and  on  the  other  hand  no  one  wants  to  give 
absolutely  free  rein  to  drug  manufacturers  to  say  that  is  so  valu- 
able to  us  that  we  will  let  you  do  whatever  you  want  to  do.  So  this 
bill,  which  I  ask  you  to  read  carefully  because  it  is  narrow,  at- 
tempts to  strike  the  balance  between  having  the  regulatory  func- 
tion of  the  tort  system  in  the  drug  area  and  yet  not  causing  the 
inhibition  of  the  new  drugs  being  developed. 

Most  States  deal  with  drugs  differently.  The  California  Supreme 
Court,  for  example,  treats  drugs  differently  under  the  product  li- 
ability law  because  there  is  a  recognition  by  those  justices  that  in 
the  situation  with  drugs,  drugs  are  important.  We  treat  drugs  dif- 
ferently because  we  don't  want  to  have  the  chilling  effect,  and  this 
bill  actually  doesn't  give  too  much  of  a  break  to  the  drug  manufac- 
turers. It  is  only  in  the  area  of  the  punitive  damages. 

Senator  Moseley-Braun.  And  I  would  submit  to  you,  Ms.  Smith, 
that  I  am  not  talking  about  looking  into  the  future.  My  question, 
and  I  think  I  have  tried  to  put  it  as  clearly  as  I  can— this  bill  has 
been  around  for  13  years.  Is  there  no  way  that  we  can  look  back, 
at  least  over  those  13  years,  and  say,  well,  OK,  what  has  been  the 
experience  in  this  time  period?  What  has  been  the  actual  experi- 
ence with  regard  to  the  causal  relationship  of  these  products  and 
the  arguable  reason  for  this  legislation,  which  is  the  limitation  on 
tort  actions  in  this  area? 

After  we  have  talked  about  that  experience  statistically,  based  on 
facts,  based  on  the  evidence,  then  we  can  consider  whether  it 
makes  sense,  one,  to  federalize  in  this  area,  and  really  to  turn  over 
to  the  FDA  the  life-and-death  authority  with  regard  to  drugs  and 
other  devices  and  instrumentalities  in  this  area.  That  is  a  pretty 
radical  change  to  take.  We  are  going  to  turn  the  tort  law  on  its 

head. 

The  same  people  who  don't  want  government  to  be  involved  in 
anything  are  saying,  OK,  let  us  make  the  FDA  the  final  arbiter  of 
whether  or  not  something  is  safe  or  not,  and  we  are  going  to  do 
all  this  because  of  this  causal  relationship  that  hasn't  been  estab- 
lished anywhere. 

Ms.  Smith.  Well,  first  of  all,  I  think  it  is  a  fair  question,  Senator, 
and  I  think  you  should  have  drug  manufacturers  in  here,  and  I 
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would  bet  that  there  are  some  that  are  going  to  come  in  and  tell 
you  from  their  own  experience  what  is  going  on  and  they  are  prob- 
ably better  placed  than  their  lawyers  to  do  that. 

But,  again,  with  regard  to  the  bill  itself,  it  really  does  not  tort 
law  on  its  head.  What  it  says  is  full  compensation 

Senator  Moseley-Braun.  But  it  federalizes  it. 

Ms.  Smith.  It  federalizes  with  a  standard  that  says  full  com- 
pensation for  someone  who  is  injured.  The  area  that  is  changed  is 
the  punitive  damages  area,  and  in  the  cases  we  have  talked  about 
here — in  the  case  of  DES,  for  example,  there  has  never  been  a  pu- 
nitive damages  award  where  the  FDA  has  approved  and  a  drug  has 
gone  through  the  FDA  system. 

Senator  Moseley-Braun.  OK  Well,  the  red  light  has  come  and 
gone  and  I  am  going  to  not  ask  any  further  questions  of  this  panel. 
Thank  you  very  much. 

Senator  Heflin.  Thank  you.  We  appreciate  this  panel. 

The  panel  is  Ralph  Nader;  Professor  Lucinda  Finley  of  the  State 
University  of  New  York;  Dianne  Weaver,  an  attorney  from  Fort 
Lauderdale,  FL;  Victor  E.  Schwartz,  Crowell  and  Moring,  on  behalf 
of  the  Product  Liability  Alliance  and  Product  Liability  Coordinating 
Committee;  and  Harold  J.  Winch,  the  CEO  of  Minster  Machine 
Company. 

We  would  ask  you,  if  you  will,  to  summarize.  Your  full  state- 
ments will  be  put  into  the  record.  We  hope  that  we  can  expedite 
it  because  we  are  not  going  to  be  able  to  go  on  this  afternoon  and 
we  have  got  party  caucuses  that  started  10  minutes  ago.  So  we 
hope  we  can  move  forward. 

Mr.  Nader,  if  you  would  start? 

PANEL  CONSISTING  OF  RALPH  NADER,  CONSUMER  ADVO- 
CATE, WASHINGTON,  DC;  DIANNE  WEAVER,  FORT  LAUDER- 
DALE, FL;  LUCINDA  M.  FINLEY,  PROFESSOR  OF  LAW,  STATE 
UNIVERSITY  OF  NEW  YORK  AT  BUFFALO  SCHOOL  OF  LAW, 
BUFFALO,  NY;  VICTOR  E.  SCHWARTZ,  CROWELL  AND 
MORING,  WASHINGTON,  DC,  ON  BEHALF  OF  THE  PRODUCT 
LIABDLITY  ALLIANCE  AND  THE  PRODUCT  LIABH.ITY  CO- 
ORDINATING COMMITTEE;  AND  HAROLD  J.  WINCH,  CHAHi- 
MAN  AND  CfflEF  EXECUTIVE  OFFICER,  MINSTER  MACHINE 
COMPANY,  MINSTER,  OH,  ON  BEHALF  OF  THE  ASSOCIATION 
FOR  MANUFACTURING  TECHNOLOGY 

STATEMENT  OF  RALPH  NADER 

Mr.  Nader.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. I  speak  here  today  against  S.  687  for  two  fundamental  reasons. 
One  is  that  I  disagree  that  there  should  be  any  Federal  preemp- 
tion, any  Federal  codification,  any  Federal  regulation  of  State 
judges  and  juries  under  the  common  law  of  product  liability.  To  do 
so  would  be  to  politicize  the  courts  even  more,  to  give  unwarranted 
interference  in  adjudicative  decisions  by  judges  and  juries,  and  un- 
warranted interference  to  the  effects  of  political  action  campaigns 
which  work  their  way  through  legislatures,  including  the  Congress, 
and  result  in  this  kind  of  codification. 

I  think  that  the  thrust  of  this  legislation  and  its  history  has  been 
to  create  any  scaffolding,  however  narrow,  for  future  codification, 
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for  future  regulation  of  State  courts  and  juries,  and  for  future 
politicization. 

Back  in  the  early  1980's  when  this  legislation  got  underway,  the 
regulatory  agencies  in  health  and  safety  were  significantly  shut 
down  by  President  Reagan.  He  was  willing  to  veto  any  advances 
proposed  in  protecting  the  health  and  safety  of  Americans  here  or 
in  Congress.  That  took  care  of  two  branches  of  Government,  and 
the  business  lobbies  here  had  to  do  something  with  their  time  and 
their  money  and  so  they  turned  to  codification  federally  of  the 
State  common  law. 

In  the  mid-1980's,  the  procodification  people,  which  I  call  the 
wrongdoers  lobby  or,  more  charitably,  the  defendants  lobby,  never 
would  put  forth  any  evidence,  and  the  Senator  from  Illinois  was 
right  on  point  on  this  issue.  So  I  called  up,  just  before  a  Senate 
Commerce  Committee  markup  in  1985,  Senators  Danforth  and 
Kasten,  who  were  the  chief  sponsors  of  this  bill,  and  I  said  since 
you  believe  that  products  liability  cases  are  harming  the  economy, 
could  you  just  give  me  an  estimate  in  any  recent  year  of  the  total 
amount  in  verdicts  and  settlements  transferred  from  defendants  to 
plaintiffs  in  both  State  and  Federal  courts. 

One  Senator  answered,  "Beats  me,  I  don't  know."  The  other  Sen- 
ator replied,  "I  have  no  idea."  In  other  words,  they  were  willing  to 
severely  subvert  200  years  of  common-law  development  by  the  only 
people  who  hear  and  see  the  evidence,  State  juries  and  judges  in 
State  courts,  without  any  evidence  of  how  serious  this  so-called  cri- 
sis was. 

I  tried  to  convince  them  that  the  crisis  was  the  hundreds  of  thou- 
sands of  people  who  are  wrongfully  injured  and  the  property  that 
is  destroyed  due  to  the  recklessness  and  disregard  and  negligence 
of  corporate  behavior,  but  they  weren't  interested  in  that.  That  leg- 
acy comes  right  down  to  the  present  day,  Mr.  Chairman,  and  that 
is  that  there  seems  to  be  a  drastic  dearth  of  understanding  of  the 
four  purposes  of  the  common  law  in  products  liability,  which  is  to 
compensate  wrongfully  injured  people,  to  disclose  and  alert  millions 
of  people  about  product  hazards,  to  deter  future  carelessness,  and 
to  regularly  and  gradually  expand  the  ethical  basis  of  the  law  and 
responsibility  by  the  powerful  and  the  powerless  whom  they  injure. 

There  simply  is  not  enough  understanding.  There  is  a  lot  of  cari- 
cature, ridicule,  slander  and  smearing  of  our  civil  system  of  justice 
which  is  the  pride  of  the  world.  Countries  in  Europe  and  Japan  are 
learning  from  us  and  moving  toward  our  side  in  this  area  instead 
of  the  reverse,  and  here  we  have  companies  with  self-serving  an- 
swers to  questions  like,  does  the  risk  of  liability  inhibit  product  de- 
velopment, does  it  keep  your  employment  down,  does  it  stifle  your 
profits? 

It  is  not  a  surprise  that  they  say  yes,  but  in  the  only  honest  sur- 
vey done  in  1987  of  the  National  Industrial  Conference  Board,  an 
industry  group,  risk  managers  said  the  impact  on  competitiveness 
was  not  even  on  the  chart  and  the  principal  function  of  product  li- 
ability law  was  to  make  their  products  safer.  A  subsequent  survey 
was  quickly  put  together  to  try  to  limit  the  damage  by  the  cor- 
porate lobbies. 

Now,  what  this  bill  does  not  do  illustrates  its  bias  against  in- 
jured plaintiffs.  It  does  not  deal  with  the  9  out  of  10  people  who 
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are  wrongfully  injured  and  don't  get  a  cent.  It  doesn't  deal  with  dis- 
covery abuses.  It  doesn't  deal  with  the  secrecy  issue  that  Senator 
Kohl  wants  to  have  corrected.  It  doesn't  deal  with  the  abuse  of 
process  by  delaying  corporate  counsel  who  get  paid  by  the  hour. 

What  it  does  do  through  joint  and  several  restriction,  through 
the  punitive  damage  restriction,  if  it  meets  FDA  and  FAA  ap- 
proval— agencies  have  a  record  of  obsolete,  inadequate  and  mis- 
taken approvals  of  equipment,  devices,  aircraft,  drugs  and  other 
substances  under  their  jurisdiction,  and  the  penalty  that  accrues  to 
jlaintiffs  if  they  reject  the  settlement  and  then  get  a  jury  verdict 
ess  than  the  settlement  and  other  aspects  of  this  legislation  are  all 
biased  against  the  injured  person,  against  the  individual,  and  are 
favoring  the  corporate  defendants. 

I  think  this  is  an  abomination  that  needs  to  be  rigorously  chal- 
lenged by  the  studies  that  have  come  before  this  committee,  and 
I  list  some  of  them  in  my  statement,  not  the  self-serving  industry- 
funded  studies,  not  the  self-serving  answered  surveys,  but  the  stud- 
ies by  GAO,  the  National  Center  for  State  Courts,  the  RAND  Insti- 
tute for  Civil  Justice,  the  Ashford  study  at  MIT,  the  Galanter  and 
Rogers  study  at  the  University  of  Wisconsin,  et  cetera,  et  cetera. 

In  conclusion,  it  is  significant,  is  it  not,  that  if  this  was  purport- 
ing to  be  "balanced  legislation" — and  assuming,  which  I  do  not, 
that  Federal  preemption  should  be  on  the  table,  why  isn't  there  a 
provision  reducing  secrecy  and  the  people's  right  to  know  of  dan- 
gerous products  and  substances?  Why  isn't  there  a  provision  that 
sets  up  a  data  collection  center  at  the  Department  of  Commerce  to 
give  us  the  data  on  product  liability  insurance  verdicts  and  settle- 
ments, and  why  isn't  there  a  provision  that  deals  with  the  abuse 
of  process  by  corporate  counsel  and  defendants,  among  other  gaps 
in  this  testimony? 

I  would  like  to  submit  for  the  record  an  article  from  today's 
Washington  Post,  "218,000  Altima  Cars  Recalled  by  Nissan  Mo- 
tors." I  think  the  risk  of  liability  might  have  been  an  incentive  in 
recalling  them,  since  NHTSA  didn't  require  it. 

Second,  the  first-ever  insurance  data  on  product  liability 

Senator  Heflin.  If  you  can,  summarize  it  and  let  us  conclude. 
We  are  really  rushed  for  time. 

Mr.  Nader.  Yes.  The  first-ever  insurance  data  on  product  liabil- 
ity shows  that  the  amount  paid  out  in  verdicts  and  settlements  is 
less  than  $2.5  billion  a  year,  less  than  what  we  spend  on  cat  food, 
and  the  amount  of  premiums  collected  are  not  much  more  than  half 
of  the  post-tax  profits  of  Ford  Motor  Company  in  1987. 

Thank  you,  Mr.  Chairman.  I  would  like  to  submit  additional  ma- 
terial, with  your  permission. 

Senator  Heflin.  It  will  be  made  part  of  the  record. 

[Mr.  Nader  submitted  the  following:] 

Prepared  Statement  of  Ralph  Nader 

Mr.  Chairman,  thank  you  for  the  opportunity  to  comment  on  S.  687  which  rep- 
resents a  major  pre-emption  of  the  state  common  law  ofproduct  liability  in  the  fifty 
states,  a  major  reduction  in  the  rights  of  injured  plaintiffs  to  hold  their  perpetrators 
accountable,  and  an  unwarranted  politicization  of  the  courts. 

My  comments  will  be  brief  but  I  request  permission  to  submit  additional  support- 
ive materials  for  the  record. 

The  history  of  this  legislation  over  more  than  a  decade  is  instructive  as  to  its  pur- 
pose and  meritlessness.  Starting  out  in  the  early  Eighties,  the  bill  was  both  more 
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draconian  in  its  usurpation  and  more  cynical  in  its  attitude  toward  wrongfully  in- 
jured Americans  and  their  traditional  right  to  have  their  day  in  court.  Those  were 
the  Reagan  years  of  shutting  down  the  missions  of  the  health  and  safety  agencies 
in  the  Executive  Branch  and  signalling  vetos  toward  any  potential  effort  in  Con- 
gress to  legislate  life-saving  measures.  What  was  left  untarnished  by  this  devasta- 
tion of  law  and  order  for  corporations  was  the  judiciary — a  branch  beyond  the  reach 
of  comparable  political  interference  and  political  action  money — except  through  the 
reshaping  of  the  federal  courts  by  the  appointments  process.  But  there  remained  the 
state  courts  where  over  9  percent  of  the  products  liability  cases  are  filed. 

The  drive  to  weaken,  over-ride  and  obstruct  the  common  law  rights  of  injured 
plaintiffs  was  so  coarse  that  no  attempt  was  made  to  substantiate  the  alleged  crisis 
that  was  so  persistently  fabricated  by  the  wrongdoers'  lobby.  Senators  Kasten  and 
Danforth  repeatedly  blamed  products  liability  lawsuits  for  many  things,  including 
impeding  commerce  and  innovation.  In  the  mid-Eighties,  just  before  a  Senate  Com- 
merce Committee  markup,  I  called  the  two  Senators  and  asked  them  one  question: 
"Since  you  believe  that  products  liability  cases  are  harming  the  economy,  could  you 
give  me  an  estimate  in  any  recent  year  of  the  total  amount  in  verdicts  and  settle- 
ments transferred  from  defendants  to  plaintiffs  in  both  state  and  federal  courts?" 
One  Senator  answered:  "Beats  me,  I  don't  know."  The  other  Senator  replied  "I  have 

no  idea."  ,      , 

There  you  have  it,  in  a  nutshell,  the  absence  for  over  a  decade  of  any  production 
of  these  data,  along  with  data  relating  to  premiums  paid,  by  the  defendants'  lobby 
and  their  backers  on  Capitol  Hill.  Look  at  the  most  recent  pro-S.  687  report  by 
members  of  the  Senate  Commerce  Committee  or  any  materials  back  to  the  early 
Eighties  by  the  lobby  or  its  backers  and  you  will  not  see  these  data. 

One  might  think  that  the  insurance  industry  at  the  least  would  have  paraded 
these  data  to  support  its  feeble  case  for  federal  pre-emption.  The  industry's  answer 
to  requests  for  data  was  that  they  did  not  break  it  down  by  that  category.  So  it  took 
until  1992  before  A.M.  Best  and  Company  aggregated  product  liability  insurance 
data  for  the  first  time.  State  insurance  department  forms  for  annual  statements  did 
not  ask  for  separate  product  liability  data  until  1991.  I  would  like  to  submit  for  the 
record  an  analysis  of  these  data  for  1991  by  the  National  Insurance  Consumer  Orga- 
nization and  its  then  president  J.  Robert  Hunter,  an  actuary  and  former  Federal 
Insurance  Administrator.  One  can  now  better  understand  the  insurance  industry's 
reluctance  to  these  data  show  is  that  in  1991  insurance  companies  registered 
$2  598,589,000  in  premiums  earned  and  incurred  losses  of  $1,564,311,000.  Add  the 
industry  rule  of  thumb  that  32  percent  of  these  risks  were  self-insured  and  add  that 
to  the  total  premiums  earned  and  you  have  the  cost  of  insuring  product  liability  at 
one  fifth  of  one  percent  of  total  sales.  Hunter  called  this  sum  "a  very  low  amount 
to  care  for  those  victims  of  product  mishaps  who  file  claims." 

More  generally,  the  corporate  payout  for  product  liability  verdicts  and  settlements 
in  any  given  recent  year  is  about  half  of  what  one  company,  Ford  Motor  Co.,  earned 
after  taxes  in  1987.  This  comparison  and  these  data  place  in  a  clearer  frame  of  ref- 
erence just  how  self-serving  are  those  industry  surveys  and  industry-funded  studies 
alleging  such  cataclysmic  impacts  from  such  cases.  The  catastrophic  impacts  have 
been  on  the  victims  of  the  Dalkon  Shield,  the  asbestos  disaster,  the  silicon  gel  breast 
implant,  the  motor  vehicle  design  defects,  the  flammable  fabrics,  the  toxic  contami- 
nation and  on  and  on.  The  problem,  as  described  by  the  Harvard  School  of  Public 
Health's  study  of  medical  malpractice,  affects  products  liability— the  problem  is  not 
one  of  too  few  claims  but  one  of  not  enough  claims,  given  the  90  percent  or  more 
of  the  wrongfully  injured  persons  who  receive  no  compensation.  The  Committee 
should  appreciate  that  winning  a  products  liability  case  is  a  very  difficult  undertak- 
ing, pitting  usually  a  person  of  modest  means  against  a  corporate  defendant  that 
has  possession  of  the  tests,  the  internal  and  external  "experts"  and  insurance  stam- 
ina to  wear  down  the  plaintiff  and  block  access  to  evidence  over  long  periods. 

Why  then  would  S.  687  be  written  to  make  it  even  more  difficult  for  plaintiffs  to 
proceed,  to  tilt  the  scales  even  more  in  favor  of  the  defendants,  to  federally  regulate 
the  only  people  who  actually  hear  the  evidence  in  these  cases — state  judges  and 
state  juries?  Because  the  motive  for  Snis  legislation  is  to  limit  further  the  liability 
of  the  defendants'  lobby,  to  insulate  further  from  civil  accountability  those  wrong- 
doers who  place  unreasonable  risks  of  death  and  injury  and  sickness  in  their  prod- 
ucts and  processes  that  result  in  serious  casualties  to  innocent  people  and  their 
property.  The  bill's  provisions  on  depriving  plaintiffs  of  joint  and  several  liability  ac- 
tions for  non-economic  damages,  on  prohibiting,  except  for  fraud,  the  imposition  by 
the  courts  of  punitive  damages  on  products  approved  by  the  Food  and  Drug  Admin- 
istration and  the  FAA,  no  matter  how  obsolete,  how  weak  or  how  mistaken,  and  no 
matter  how  egregious  the  wrongdoing  of  the  manufacturer,  and  on  more  severely 
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{>enalizing  plaintiffs  if  they  reject  a  settlement  offer  and  receive  less  from  a  jury  il- 
ustrate  but  do  not  exhaust  S.  687's  pro-defendant  bias. 

This  is  not  to  say  that  the  backers  of  this  legislation  are  hiding  their  bias.  If  they 
were,  they  would  at  the  very  least  have  added  provisions  requiring  the  retention  of 
records,  would  have  added  provisions  that  established  thorough  product  liability  in- 
surance reporting,  would  have  added  provisions  limiting  protective  orders  and  the 
sealing  of  cases  and  settlements  that  relate  to  public  health  or  safety  (as  S.  1404 
does)  in  order  to  save  lives  and  prevent  injuries.  They  could  have  added  sections 
to  improve  access  to  justice  for  smaller  claimants  in  products  cases  and  offered  other 
suggestions  to  make  the  traditional  American  principle  of  jurisprudence  that  there 
be  a  remedy  for  all  wrongful  injuries  (or  torts)  are  reality  for  people  who  are  ex- 
cluded from  justice  due  to  past  restrictions  on  their  rights.  But  breathing  more  jus- 
tice into  the  system  is  not  the  agenda  of  this  legislation.  For  what  this  bill  does  is 
to  create  the  scaffolding  for  a  more  complete  takeover  later  of  state  courts,  a  more 
complete  PAC-greased  straitjacket  from  Washington  placed  over  the  adjudicative 
duties  of  state  judges  and  juries — the  only  people  who  hear  and  see  and  weigh  the 
evidence.  I  submit  for  the  record  a  list  of  the  corporations  that  make  up  the  Product 
Liability  Alliance  that  is  behind  this  first  stage  set  of  escapes  from  responsibility 
for  their  wrongdoing. 

The  Committee  has  access  to  the  many  impartial  studies — Rand,  GAO,  Galanter 
and  Rogers,  Rustad,  Daniels,  National  Center  for  State  Courts,  OTA,  Ashford  and 
others — that  effectively  expose  or  rebut  the  absurd  and  wild  claims  by  industry  that 
products  liability  law  is  replete  with  runaway  juries,  radical  judges,  huge  insupport- 
able verdicts,  epidemics  of  punitive  damages,  harm  to  innovation,  subversion  of 
global  competitiveness  and  assorted  other  afflictions  short  of  causing  sunspots  but 
including  alleged  waves  of  frivolous  law  suits.  Even  Victor  Schwartz,  the  industry's 
chief  lobbyist,  gasped  when  he  heard  figures  circulating  in  the  Seventies  among  in- 
surance propagandists  that  one  million  products  liability  cases  were  being  filed  each 
year.  The  best  estimates  then  were  in  the  range  of  no  more  than  50,000  cases. 

I  would  hope  to  see  the  members  of  the  Committee  who  are  unfamiliar  with  what 
the  common  law  of  products  liability  has  contributed  to  this  country  and  why  other 
countries  in  Europe  and  Japan  have  adopted  some  of  these  accountabilities  in  recent 
years — to  read  some  history  and  sense  the  careful  and  methodical  way  that  through 
the  decades  our  courts — trial  and  appellate — have  built  this  edifice  of  justice.  This 
area  of  tort  law  has  not  just  compensated  people  for  their  wrongful  injuries;  it  has 
deterred  unsafe  practices,  disclosed  to  a  wider  and  thereby  more  alerted  public  the 
truth  about  unsafe  products  in  the  marketplace  and  lifted  ever  higher  the  respon- 
sibility that  the  powerful  must  reflect  in  their  behavior  to  their  consumers,  workers 
and  communities.  It  is  sobering  to  remember  that  most  of  the  dangerous  products, 
both  celebrated  in  the  media  and  little  mentioned,  have  been  disclosed  through  dis- 
covery and  trial  in  these  cases  and  not  by  the  FDA  (eg.  silicone  gel,  Dalkon  Shield), 
nor  by  NHTSA  (Pinto  fuel  tank)  nor  by  OSHA  (asbestos),  nor  by  HHS  (nicotine-to- 
bacco)— to  name  a  few.  Let  this  Committee  reject  this  legislation  and  focus  on  meas- 
ures that  can  prevent  injury  and  disease  through  effective  standards  and  wider  ac- 
cess to  a  justice  system  that  serves  the  people  properly  and  expeditiously.  Pre- 
emption downward  and  backward  is  wrong,  shameful  and  a  subversion  of  law  and 
order  toward  reckless  manufacturers  and  their  allies.  Thank  you. 


National  Insurance  Consumer  Organization 

first  ever  insurance  data  on  product  liability 

Historically  state  insurance  department  forms  for  annual  statements  have  not 
asked  for  separate  product  liability  data  until  1991.  Now  data  on  Product  Liability 
insurance  has  been  aggregated  by  A.M.  Best  and  Company  for  the  first  time.  These 
new  data,  which  include  all  judgments,  settlements  and  denials  of  claims  made  over 
the  decade  ended  December  31,  1991,  show  that  manufacturers  are  greatly  exagger- 
ating the  impact  of  lawsuits  on  product  costs. 

Ralph  Nader,  consumer  advocate  and  J.  Robert  Hunter,  President  of  the  National 
Insurance  Consumer  Organization  and  former  Federal  Insurance  Administrator, 
today  released  a  report  based  on  this  newly  available  data.  The  report  showed  that: 

•  As  a  percent  of  product  retail  sales,  product  liability  insurance  premiums  paid 
to  insurance  companies  in  the  United  States  in  1991  cost  only  fourteen  one-hun- 
dredths  of  one  percent. 

•  Even  including  self-insurance,  the  total  cost  of  product  lawsuits  in  1991  was  be- 
tween one-fifth  of  one  percent  and  four-tenths  of  one  percent,  using  conservative 
assumptions  about  the  degree  of  self-insurance. 
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•  Over  the  past  decade  under  56,000  persons  a  year  received  payment  for  product 
injuries  from  product  manufacturers'  insurance  companies  (in  other  words,  only 
about  two  persons  out  of  10,000  population  received  payment  for  claims  in- 
curred). 

•  Of  all  claims  closed  in  the  decade,  manufacturer's  insurance  compames  paid 
nothing  in  over  half  of  these  cases  (56  percent). 

•  The  average  payment  to  victims  of  all  claims  closed  (including  verdicts,  settle- 
ments and  those  closed  with  no  payment)  during  the  decade  was  $3,767;  for 
those  closed  with  payments  the  average  was  $8,577. 

•  Victims'  attorneys  received  an  estimated  $1,256  on  average  for  each  product  li- 
ability claim  closed  (including  verdicts,  settlements  and  those  closed  with  no 
payment)  during  the  last  decade.  Insurance  company  defense  attorneys  received 
$2,028  per  claim. 

"These  startling  statistics  show  the  absurdity  of  the  claims  that  product  li- 
ability lawsuits  are  wrecking  America  or  causing  global  economic  weakness 
for  our  country,"  said  Ralph  Nader.  "The  data  show  that  the  system,  if  any- 
thing, is  too  modest  to  protect  consumers  from  unsafe  products.  No  wonder 
the  insurers  resisted  the  separate  compilation  of  these  data  for  all  these 
years,"  Mr.  Nader  commented.  "We  shall  see  whether  Senators  Kasten  and 
Danforth  and  Vice  President  Quayle  continue  to  persist  in  their  prevari- 
cations," Nader  said. 

"What  these  new  data  reveal  is  a  fat  insurance  industry  spending  too  much 
on  defense  lawyers  and  bloated  insurance  company  overhead  expenses," 
said  J.  Robert  Hunter,  "not  a  system  of  high  verdicts  or  high  total  costs". 

The  National  Insurance  Consumer  Organization  (NICO)  is  dedicated  to  educating 
the  consumer  on  buying  insurance  wisely  to  save  money.  NICO  undertakes  public 
policy  research  on  key  insurance  issues  and  is  an  advocacy  group  that  monitors  the 
insurance  industry  with  respect  to  consumers'  rights. 

PRODUCT  LIABILITY:  1991  CALENDAR  YEAR  EXPERIENCE  A  REPORT  BY  THE  NATIONAL 

INSURANCE  CONSUMER  ORGANIZATION 

1991  was  the  first  year  that  Product  Liability  Experience  was  required  to  be  re- 
ported as  a  separate  insurance  line  in  the  Insurance  Expense  Exhibit  of  the  Na- 
tional Association  of  Insurance  Commissioners  (NAIC).  This  report  analyzes,  for  the 
first  time,  the  national  experience  of  insurance  companies  in  this  line. 

In  this  analysis,  we  will  look  at  several  issues: 

•  Overall  profitability 

•  Key  ratios 

•  Overall  efficiency/cost 

•  The  size  of  Product  Liability  premium  written  by  insurance  companies  relative 
to  the  sales  of  products 

•  Attorney  costs 

•  Claim  payout  analysis 

SOURCE  OF  DATA — METHOD — DEFINITION 

Attached  Table  1  exhibit  shows  the  experience  of  all  insurance  companies  in  the 
United  States  that  report  experience  to  A.M.  Best  and  Company  (at  least  99  percent 
of  all  data  from  insurance  companies  is  contained  in  this  report).  These  data  are 
for  Calendar  Year  1991,  the  first  year  for  which  such  data  have  been  required  to 
be  reported  by  the  NAIC.  The  source  of  the  data  are  the  Insurance  Expense  Exhibits 
of  the  insurers  which  have  been  to'  tailed  by  A.M.  Best  and  Company  and  which 
has  just  been  released  with  the  publication  of  Best's  Aggregates  and  Averages.  1992 

edition.  ,       ■     ,    r 

What  is  shown  on  the  attached  Table  1  is  "direct"  experience;  that  is,  before  rein- 
surance impacts.  "Direct"  is  what  the  policyholder  pays  in  premium  and  the  actual 
losses  that  the  policyholder  incurs.  Thus,  this  exhibit  shows  the  results  from  the 
perspective  of  the  insurance  buyer.  The  insurance  company  result  may  be  somewhat 
different  because  the  insurance  company  secures  reinsurance  to  "lay  off'  part  of  the 
risk  so  that,  in  years  of  high  losses,  the  reinsured  result  is  better  than  the  direct 
result;  in  years  of  low  loss,  the  opposite  is  true. 

A  word  is  necessary  about  Line  (2),  "losses  incurred."  This  is  not  paid  losses.  It 
includes  the  insurers  best  estimates  of  losses  it  will  pay  in  the  future  not  only  on 
claims  it  knows  of,  but  on  claims  that  may  have  happened  but  are  not  yet  reported 
(so-called  "Incurred-But-Not-Reported,"  IBNR).  Thus,  the  losses  displayed  on  the  ex- 
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hibit,  as  well  as  the  expense,  are  the  insurer's  best  estimate  of  what,  many  years 
from  now,  will  actually  be  paid  out  by  them. 

OVERALL  PROFITABILITY 

Product  Liability  insurance  in  1991  was  profitable  to  insurers.  Before  dividends 
to  policyholders  (presumably  by  more  profitable  than  average  insurers)  of  0.3  per- 
cent, the  pre-tax  income  was  7.4  percent  of  premium  which  translates  to  about  14.8 
percent  of  equity  assuming  the  usual  2:1  premium  to  equity  ratio.  This  includes  all 
investment  income  on  surplus  and  reserves,  but  does  not  include  any  capital  gains 
or  losses  realized  by  insurers.  After  federal  taxes,  insurers  earned  5.9  percent  of  pre- 
mium or  about  11.8  percent  on  investment.  This  is  a  reasonable  return  for  this  in- 
surance. 

KEY  RATIOS 

For  every  dollar  of  premium  earned  in  1991,  insurers  expect  to  ultimately  pay  out 
60.2  in  losses  to  claimants. 

Total  expenses  of  insurers  are  65.6  of  every  dollar  of  premium;  thus  insurers  in- 
ternal costs — defense  and  overhead — is  greater  than  the  expected  payout  to  victims. 
For  every  dollar  that  will  go  to  victims,  $1.09  will  go  the  insurance  executives, 
agents  and  attorneys,  according  to  the  1991  data. 

Investment  income  is  anticipated  to  be  332  for  each  dollar  of  premium,  26.7  from 
investment  of  policyholder  supplied  funds  held  in  reserve  by  the  insurers.  The  bal- 
ance, 6.5  cent  comes  from  investment  of  surplus  backing  up  the  insurance  trans- 
action and  other  income. 

OVERALL  EFFICIENCY/COST 

Product  Liability  insurance  provided  by  insurers  is  very  inefficient  Total  costs  of 
$1.09  in  insurance  overhead  to  deliver  $1.00  of  benefits  to  victims  of  injury  from 
products  is  wasteful.  Insurers  should  reduce  their  cost  levels  in  this  line  of  insur- 
ance, as  they  are  now  striving  to  do  in  auto  and  health  insurance,  other  lines  where 
they  spend  too  much  to  deliver  benefits.  A  major  source  of  cost  reduction  could  be 
achieved  by  emphasis  on  injury  prevention. 

THE  SIZE  OF  PRODUCT  LIABILITY  INSURANCE  PREMIUM  WRITTEN  RELATrVE  TO  SALES  OF 

PRODUCTS 

In  1991,  the  retail  sales  of  products  in  the  United  States  totalled 
$1,842,739,000,000. J  The  premium  paid  to  insurance  companies  for  product  liability 
insurance  totalled  $2,598,589,000.  Thus,  product  liability  insurance  premium  costs, 
as  a  percentage  of  total  sales,  was  0.14  percent  (fourteen  one-hundredths  of  one  per- 
cent). Thus,  total  elimination  of  product  liability  insurance  costs  would  save  only 
0. 14  percent  (fourteen  one-hundredths  of  one  percent)  of  the  cost  of  products. 

It  is  to  be  noted  that  these  product  liability  insurance  statistics  are  only  for  com- 
mercially insured  products.  Some  products  are  self-insured.  The  industry  rule  of 
thumb  for  1991  was  that  32  percent  of  property/casualty  risk  was  funded  by  other 
than  commercial  insurance  (22.2  percent  self-insurance,  3.8  percent  excess/surplus 
and  6.0  percent  by  other  mechanisms  such  as  captives,  risk  retention  groups,  etc2). 
If  that  is  the  case,  then  the  cost  of  insuring  product  liability  is  0.21  percent  (0.14 
percent  10.68).  This  is  one-fifth  of  one  percent!  Even  if  only  one-third  of  the  product 
liability  risk  is  commercially  insured  (a  ridiculously  low  estimate),  then  the  cost  to 
American  businesses  for  product  liability  insurance  would  be  0.42  percent  (0.14/ 
0.33).  This  is  well  under  one-half  of  one  percent  of  retail  sales,  a  very  low  amount 
to  care  for  those  victims  of  product  mishaps  who  file  claims. 

DEFENSE  ATTORNEY  COSTS  VS.  PLAINTIFF  ATTORNEY  COSTS 

According  to  statistics  provided  by  A.M.  Best,  loss  adjustment  expenses  in  1991 
were  $1,068  million,  of  which  about  85  percent  was  for  defense  attorneys.  Thus,  in- 
surers paid  or  expect  to  pay  their  attorneys  about  $908  million.  Assuming  that 
plaintiff  attorneys  have  been  for  will  be  paid  113  of  incurred  losses,  plaintiff  attor- 
neys will  earn  $521  million.  This  means  for  every  dollar  earned  by  a  victim's  attor- 
ney, defense  attorneys  earned  $1.74  in  1991.  This  makes  sense  since  defense  attor- 


1  Source:  Bureau  of  Census,  U.S.  Department  of  Commerce.  Telephone  call  of  August  12,  1992. 

2  Source:  Business  Insurance,  January  28,  1991,  Page  3. 
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neys  get-their  hourly  fees  even  if  they  lose,  whereas  plaintiffs  attorneys,  who  lose 
over  half  the  time  in  products  cases,  get  nothing  when  they  lose. 

CLAIM  PAYOUTS 

Table  2  shows  all  claims  laid  for  all  claims  incurred  over  the  last  10  years  on  ail 
insured  product  liability  injuries  through  year  end  1991.  Column  (1)  shows  the  dol- 
lars actually  paid  out  for  each  year  on  a  cumulative  basis  including  ail  payments 
through  December  31,  1991;  Column  (2)  shows  the  number  of  claims  closed  with  a 
payment  to  the  claimant,  Column  (3)  shows  the  number  of  claims  closed  with  no 
payment  to  a  claimant;  Column  (4)  shows  the  average  payment  for  each  claim  with 
a  payout  to  a  victim;  Column  (5)  shows  the  average  payout  per  closed  claim,  includ- 
ing claims  closed  without  payment. 

Several  important  things  can  be  concluded  from  this  Table: 

a)  Under  56,000  persons  per  year  on  average  (or  about  1,100  people  per  state, 
per  year)  collected  product  liability  claims  during  the  last  decade  out  of  a  pop- 
ulation of  about  250  million  Americans. 

b)  For  each  100  persons  who  were  paid  something  on  claims  during  the  last  ten 
years,  128  persons  who  filed  a  claim  received  nothing  when  the  claim  was 
closed. 

c)  The  average  claim  paid  for  product  injuries  incurred  in  the  decade  was  $8,577 
when  you  include  all  claims  closed  with  a  payment  to  a  victim;  the  average 
claim  settled  for  all  claims  including  those  with  no  payment  was  $3,767. 

d)  When  data  on  claims  closed  on  incidents  of  injury  earlier  than  the  past  dec- 
ade are  included  in  the  10  year  results,  the  average  claim  settled  with  or 
without  payment  averaged  $4,152  (this  is  because  slower  settling  claims  are 
somewhat  bigger  in  size  than  the  fast  settling  claims.  It  is  interesting  the 
note  that  on  these  older  claims,  three  out  of  four  claims  are  closed  for  no  pay- 
ment) 

e)  For  each  claim  they  brought  over  the  last  10  years,  the  average  plaintiff  attor- 
ney received  an  estimated  $1,256  while  the  typical  defense  attorney  got  about 
$2,028  for  each  claim  handled. 

f)  Although  the  Table  appears  to  show  declining  average  payments  in  recent 
years,  this  is  not  necessarily  the  case,  since  smaller  claims  are  settled  earlier. 
There  is  no  evidence,  either,  of  any  significant  growth  in  the  number  of  or 
size  of  insured  claims  over  the  past  decade. 
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PRODUCT  LIABILITY 

CALENDAR  YEAR  1991  EXPERIENCE 

ALL  INSURANCE  COMPANIES 

COUNTRYWIDE  DATA 


TABLE  1 


%  OF  EARNED 
PREMIUM 


1 .  Premium  Earned 

2.  Losses  Incurred 

3.  Total  Expense  Incurred* 

(Other  Than  Losses) 

4.  Investment  Gain  (Loss)  from  Reserves 

5.  Other  Income  (Loss) 

6.  Dividends  to  Policyholders 

7.  Investment  Gain  from  Surplus** 

8 .  Total  Investment  and  Other  Gain 

(4+5+7) 

9.  Pre-Tax  Income  (Pre-Dividend) 

(1-2-3+8) 

10.  Pre-Tax  Income  (Post-Dividend  9  -  6) 

11.  Post-Tax  Income  (Post-Dividend)*** 


Averages .  1992  Edition,  Page  132.   Pre-reinsurance  results. 

*    The  breakout  of  these  costs  is  as  follows:   claims  adjustment  $1,068 
million,  commissions  to  agents  $273  million,  state  taxes  $66  million, 
general  overhead  and  advertising/sales  costs  $298  million. 

**   Estimated.   Premium  to  surplus  ratio  of  2:1  assumed.  Yield  based  upon 
Best's  data  for  1992  found  on  Page  133  of  Aggregates  and  Averages ,  1992 
Edition. 

***  1991  Tax  rate  «  17%,  calculated  from  Page  3  of  Best's  Aggregates  and 
Averages ,  1992  Edition. 


$2,598,589,000 

100.0% 

1,564,311,000 

60.2 

1,705, 719, 000 

65.6 

•  C* 

695,059/000 

26.7 

(22,048,000) 

(0.8) 

8,028,000 

0.3 

190,996,000 

7.3 

864,007,000 

33.2 

192,566,000 

7.4 

184,538,000 

7.1 

153,167,000 

5.9 

.  Best  S  Co.,  Aggregates  and 
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THE   PRODUCT   LIABILITY  ALLIANCE 


ACF  Industries 

A  H  Robins 

AM  Castle  4  Company 

ASARCO  Inc. 

Aetna  Life  4  Casualty 

Ajr  Conditioning  &  Refrigeration 

Institute 
Allen  Bradley  Co. 
AJIiance  of  American  Insurers 
Allied  Corporation 
Alumax  Inc. 

American  Corporate  Counsel  Assn. 
American  Gear  Mfrs.  Assn. 
American  Hardware  Mfrs.  Assn. 
American  Insurance  Assn. 
American  International  Group 
American  Ladder  Institute 
American  Machine  Tool  Distributors' 

Assn. 
American  Mining  Congress 
American  Pefoleum  Institute 
American  Standard  Inc. 
American  Textile  Machinery  Assn. 
Associated  Equipment  Distributors 
Automobile  Importers  of  America 
Automotive  Lift  Institute.lnc. 
Automotive  Parts  &  Accessories 

Assn. 
Automotive  Service  Industry  Assn. 
Avco  Corp. 
Bell  4  Howell  Co. 
Black  Bros   Co. 
Boeing  Co. 
Boise  Cascade  Corp. 
Bradford  White  Corp 
Brown  4  Williamson  Tobacco  Corp. 
Budd  Co. 

Business  Roundtable 
Caterpillar  Tractor  Co. 
Certified  Ballast  Mfrs. 
Chemical  Mlrs.  Assn. 
CIGNA  Corp. 
Cincinnati  Inc. 
Coca-Cola  Co. 
Colt  Industries  Inc. 
Consolidated  Aluminum  Corp. 
Construction  Industry  Mfrs.  Assn. 
Continental  Insurance  Cos. 
Crum  &  Forster  Insurance  Cos. 
Door  &  Hardware  Institute 
Dow  Chemical  Co. 
Durr  Fillauer  Medical  Inc. 
E.  I.  Dupont  de  Nemours  Co. 
Electronic  Industries  Assn. 
Eli  Lilly  Corporation 
Emerson  Electric  Co. 
Employers  Reinsurance  Corp. 


Epperson  Gocdpaster  4  Johnson 

FMC  Corp. 

Farm  &  Industrial  Equipment 
Institute 

Ferro  Corp. 

Fike  Metals 

Firestone  Tire  4  Rubber  Co. 

Fluid  Controls  Institute  Inc. 

Food  Marketing  Institute 

Ford  Motor  Co. 

Gas  Appliance  Mlrs.  Assn. 

GATX  Corp. 

Gehl  Co. 

General  Aviation  Mfrs.  Assn. 

General  Battery  Co. 

General  Electric  Co. 

General  Motors  Corp. 

Goodyear 

Guilford  Mills  Inc. 

Gulf  &  Western  Management  Co. 

Gull  Oil  Corp. 

Hammond  Machinery  Inc. 

Hand  Tools  Institute 

Health  Industry  Distributors  Assn. 

Hoover  Universal  Inc. 

Household  International 

Hughes  Aircraft  Co. 

Independent  Insurance  Agents  of 
America 

Industrial  Heating  Equipment  Assn. 

Int'l.  Communications  Industries 
Assn. 

International  Staple,  Nail  &  Tool 
Assn. 

Johnson  Controls  Inc. 

Johnson  4  Johnson 

Kemper  Group 

Koehring  Co. 

Liberty  Mutual  Insurance  Co. 

Litton  Industries  Inc. 

Marquip  Inc. 

Martin  Marietta  Corp. 

Maryland  Assn.  of  Wholesaler- 
Distributors 

Material  Handling  Institute 

Mazda  Motors  of  America  Inc. 

McDonnell  Douglas  Corp.y 

Merck  &  Co.  Inc. 

Miller  Printing  Equipment  Corp. 

Minster  Machine  Co. 

Motor  Vehicle  Mfrs.  Assn. 

Music  Distributors  Assn. 

Natl.  Assn.  of  Casualty  4  Surety 
Agents 

Natl.  Assn.  of  Cham  Mlrs. 

Natl.  Assn.  o!  Insurance  Brokers 

Natl.  Assn.  of  Manufacturers 


Natl   Assn.  ol 

Wholesalers-Distributors 
Natl.  Electrical  Contractors  Assn. 
Natl.  Electrical  Mfrs.  Assn. 
Natl.  Federation  of  Independent 

Businesses 
Natl.  Machine  Tool  Builders  Assn. 
Natl.  Marine  Mfrs.  Assn. 
Natl.  Paint  4  Coatings  Assn. 
Natl.  Solid  Wastes  Management 

Assn. 
Natl.  Spa  4  Pool  Institute 
Natl.  Sporting  Goods  Assn. 
Natl.  Starch  4  Chemical  Corp. 
Natl.  Truck  Equipment  Assoc. 
Natl.  Wholesale  Druggists'  Assn. 
Occidental  Petroleum  Corp. 
Otis  Elevator  Co.  of  No.  America 
Owens-Illinois 

Packaging  Machinery  Mfrs.  Institute 
Pneumo  Corp. 
Portland  Cement  Assn. 
Professional  Insurance  Agents 
Quaker  Oats  Co. 
RCA  Corp. 

Recreation  Vehicle  Industry  Assn. 
Revco  D  S  Inc. 
Rexnord 
Rjsk  &  Insurance  Management 

Society  Inc. 
Rohm  4  Haas 
Rubber  Mfrs.  Assn. 
Small  Business  United 
SCWPLR 

Society  of  Plastics  Industry 
Sporting  Goods  Mfrs.  Assn. 
Square  D  Co. 
Sturm.  Ruger  4  Co.  Inc. 
Sun  Company  Inc. 
Sundstrand  Corp. 
Texlron  Inc. 

Toyota  Motor  Sales  USA  Inc. 
TRW  Inc. 
Twin  Disc  Inc. 
Union  Carbide  Corp. 
United  Pesticide  Formulators  4 

Distributors  Assn. 
United  Technologies  Corp. 
U.S.  Chamber  of  Commerce 
U.S.  Gypsum  Co. 
Universal  Leaf  4  Tobacco  Co.  Inc. 
Washington  Lecal  Foundation 
Wate'bed  Mfrs.  Assn. 
Whirlproi  Corp. 

V.'ooc  Machinery  Mfrs   of  America 
Wormald  US  Inc. 
3M  Ccrr.p2ny 
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Japanese  Firms  Brace  for  First  Laws 
On  Consumer  Rights,  and  Insurers  Gain 


By  Jathon  Sapsford 

Staff  Reporter  o/The  Wau.  STWErrr  Jou»»»l 

TOKYO  -  At  Sumitomo  Marine  &  Fire 
Insurance  Co.,  a  capacity  crowd  of  several 
ifurtlcpd  businessmen  confronts  the  latest 
challenge  to  the  old  way  of  doing  business 
in  Japan: 'coping  with  the  nation's  first 
consumer-rights  legislation. 

At  the  podium.  Sumitomo  insurance 
expert  Ippei  Takata  gives  easy-to-under- 
stand  adytce  on  how  businesses  can  avoid 
running  aJoul  of  toughened  provisions  on 
product  liability.  A  camera  crew  films  Mr. 
Takata's  presentation .  for  broadcast  to 
clients  who  pack  into  regional  Sumitomo 
offices  throughout  Japan. 

"We  can  sell  you  as  many  insurance 
policies  as  you  like,  but  that  just  Isn't 
economical,"  Mr.  Takata  tells  the  assem- 
bled businessmen.  "The  best  long-term 
policy  is  preventing  defects." 
Transforming  the  Economy 

When  Prime  Minister  Morihiro  Hoso- 
kawa  talks  about  how  he  intends  to  trans- 
form the  Japanese  economy,  he  has  in 
mind  policies  such  as  Japan's  new  con- 
sumer-protection rules,  which  are  about  to 
make  it  easier  to  sue  companies  for  dam- 
ages from  defective  products. 

The  proposed  consumer-rights  legisla- 
tion, expected  to  win  parliamentary  ap- 
proval in  a  few  months,  is  part  of  Mr. 
Hosokawa's  ambitious  promise  to  change 
Japan's  national  focus  from  big  business 
to  the  little  guy.  And  it  symbolizes  the  kind 
of  policies  Mr.  Hosokawa  cites  when  he 
describes  to  the  U.S.  and  other  countries 
how  he  plans  to  make  the  Japanese  econ- 
omy more  like  that  of  other  nations. 

Businesses  are  already  cranking  up  to 
meet  the  challenge.  Corporate  orders  for 
insurance  coverage  are  surging.  At  Sumi- 
tomo, volume  is  running  more  than  40% 
higher  than  from  levels  of  a  few  years  ago. 
Competitor  Mitsui  Marine  &  Fire  Insur- 
ance Co.  says  sales  have  doubled  over  the 
past  five  years.  Such  casualty  insurers  are 
setting  up  "product-liability  centers"  to 
meet  surging  client  demand. 
Ringing  Off  the  Hook 

Legal  hot  lines  are  ringing  off  the  hook. 
A  new  market  for  product-liability  books 
and  videos  has  cropped  up.  And  Japan's 
media  are  earning  a  heated  debate  be- 
tween business  people  and  consumer  advo- 
cates over  the  scope  of  the  proposed  legis- 
lation. 

"This  is  making  everyone  more  con- 
scious of  product  liability  and  consumer 
rights."  said  Masato  Nakamura,  a  con- 
sumer lawyer.  ."If  that  raises 
product-safety  standards,  it's  good." 

Until  now.  Japan's  relative  lack  of  a 
consumer  protection  has  been  a  source  of 
tension  between  Tokyo  and  Washington. 
As  corporate  Japan  built  its  world-con- 
quering export  machine,  its  leaders  wor- 
ried little  about  the  laws  restricting  U.S. 
competitors.  U.S.  businesses  often  com- 
plain that  this  has  amounted  to  an  unfair 
advantage  to  Japanese  companies,  which 
pay  far  less  (or  legal  services.  Japan's 
consumers,  meanwhile,  have  been  "crying 
themselves  to  sleep,"  Mr.  Nakamura 
said. 


Dragging  on  for  Decades 

Consumer-liability  cases  in  Japan  com- 
monly drag  on  for  decades.  A  shortage  of 
lawyers  and  a  cultural  hesitance  to  sue 
cause  out-of-court  settlements  that  con- 
sumer groups  say  let  manufacturers  off 
with  just  a  slap  on  the  wrist.  Court  pro- 
ceedings are  saddled  with  cumbersome, 
time-consuming  regulations.  Lawyers  esti- 
mate that  since  World  War  n.  Japanese 
courts  have  tried  only  160  product-liability 
cases  -  fewer  than  what  U.S.  courts  cur- 
rently try  In  a  single  day. 

With  promises  to  change  all  that.  Prime 
Minister  Hosokawa  ended  38  years  of  rule 
by  the  pro-business  Liberal  Democratic 
Party  in  elections  last  year.  And  after 
fiercely  opposing  a  product-liability  law  for 
decades,  business  leaders  in  this  new  era 
now  realize, they  are  no  longer  powerful 

enough  to  stop  the  changes. 

•This  law  represents  a  tremendoos 
concession  on  the  part  of  business  to  other 
interest  groups."  :  aid  Hiroshi  Ogawa,  di- 
rector of  the  Ministry  of  International 
Trade  and  Industry's  consumer  af.alrs 
department.  . 

Some  companies  fear  the  new  legisla- 
tion may  be  the  first  step  toward  America  s 
"litigation  hell."  as  it  is  called  in  Japa- 
nese. Some  Japanese  companies  -  burned 
in  U.S.  product-liability  suits  -  say  more 
lawsuits  are  one  U.S.  import  Japan  really 
doesn't  need.  "I  don't  think  there's  any 
doubt  that  the  number  of  lawsuits  in  Japan 
•.will  increase  because  of  this  law.    said 
Yoshikazu  Mlyabe,  vice  president  at  Mlt- 
"subishi  Kasei  Corp..  a  Japanese  chemical 
concern  that  Is  giving  employees  an  1ft- 
house  product-liability  manual  to  read.   . 
Such  fears  are  probably  overstated. 
The  proposed  law  is  a  compromise  ham- 
mered out  by  a  blue-ribbon  panel  commis- 
sioned by  the  government  The  proposal, 
modeled  on   European   laws,   mandates 
stricter  manufacturer  liability,  whereby 
plaintiffs  need  prove  only  a  product  s  de- 
fect and  that  it  caused  damage.  This  is 
tougher  than  the  current  system,  under 
which  plaintiffs  have  to  prove  a  maker 
knowingly  marketed  a  defective  product 
Some  consumer  advocates,  however 
say  the  proposal  remains  flawed  -  and 
that  Japan  Isn't  likely  to  suddenly  become 
a  paradise  for  plaintiffs  or  ambulance- 
chasing  lawyers.  Critics  say  the  new  rule 
proposes  a  definition  of  "defect"  so  narrow 
that  it  would  represent  only  a  marginal 
Improvement  over  the  existing  system. 
Moreover,  the  law  doesn't  Improve  plain- 
tiffs' rights  to  uncover  corporate  records 
and  Information;  so<alled  discovery  rules 
remain  much  weaker  in  Japan  than  in  the 
U.S. 
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218,000  Altima 
Cars  Recalled 
By  Nissan  Motor 


By  Warren  Drown 

Washington  Post  Sufi  Wnicr 

Nissan  Motor  Corp.  said  yesterday  it  is 
recalling  its  popular  Altima  passenger  cars 
to  remedy  an  acceleration  problem  caused 
by  cold  weather. 

Subfreezing  temperatures  could  cause  ac- 
celerator cables  in  the  cars  to  tighten  to  the 
ix>int  of  breaking  away  from  their  mounts, 
leaving  gas  pedals  stuck  at  speeds  of  30 
miles  per  hour,  the  company  said. 

Nissan  officials  said  there  were  50  acci- 
dents stemming  from  the  defect.  Five  of  the 
accidents,. all  in  Canada,  resulted  in  injuries 
"that  were  not, serious,"  a  Nissan  official 

The  Nationaf  Highway  Traffic  Safety  Ad- 
ministration, which  monitors  vehicle  safety, 
said  it  had  no  reports  of  accidents  involving 
the  problem.    .:'5;£::  » :. ,:.-,;  ■; ' 

There  is  no  investigation  of  the  Nissan 
Altima.  This  recall  was  completely  initiated 
by  Nissan,"  an  agency  spokesman  said. :   "..'■ 

Nissan's  voluntary  recall  affects>218,000 
Altima  passenger  cars  sold  in  th\e  United 
States  and  Canada  since  their  introduction 
in  the  1993  model  year.  Nearly  206,000  of 
these  are  in  the  United  States;  therest  are 
in  Canada. 

The  compact  Altima  models,  priced  from 
$14,000  to  $19,200,  have  been  instrumeri- 
tal  in  Nissan's  18  percent  gain  in  U.S.  sales 
in  the  first  two  months  of  this  year.      _  . 


'  Nissan  officials  said  they  expect  Altima 
sales  to  remain  strong,  partly  because  they 
are  moving  promptly  to  repair  the  cars,  and 
partly  because  the  defect  only  manifests  it- 
self in  cold  weather. 

"It's  been  entirely  a  cold  weather  prob- 
lem," said  Nissan  spokesman  Mark  Adams, 
and  usually  appears  when  the  engine  is 
turned  on  after  the  car  has  been  parked 
several  hours  in  subfreezing  temperatures. 
Adams  said  that  stepping  on  the  brake  pedal 
would  halt  a  sudden  motion  of  the  car. 

Nissan  said  it  intends  to  solve  the  prob- 
lem by  adjusting  the  throttle  cables  to  give 
them  extra  slack,  and  to  attach  rubber 
sleeves  to  ensure  that  slack  is  maintained 
and  to  help  prevent  the  cables  from  break-* 
ing  from  their  mounts.  The  repair  takes  one 
hour.  /  .    . 

.    Nissan  started  sending  recall  notices  *.o 
affected  customers  over  the  weekend.  ;    '. 

Altima  owners  experiencing  accelerator 
cable  problems  are  asked  to  contact  ihelr 
Nissan  dealers,  or  to  call  hfissan  U.S  cus- 
tomer service  at  1-800-225^2476. 


90-978  0-95-3 
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Responses  of  Ralph  Nader  to  Questions  Submitted  by  Senators  Grassley  and 

Thurmond 

Question  1  [submitted  by  Senator  Grassley].  Won't  consumers  benefit  if  this  bill 
is  passed?  For  instance,  the  cost  of  products  will  decline  as  the  portion  of  the  price 
reflecting  liability  declines.  Similarly,  greater  competitiveness  will  exist  in  many  in- 
dustries as  new  manufacturers  enter  fields  that  have  seen  the  number  of  competi- 
tors drop  as  fears  of  product  liability  spread.  Additionally,  new  products  will  be 
brought  to  market:  Dr.  Jonas-Salk  has  stated  that  the  product  liability  system  is 
stifling  progress  on  an  AIDS  vaccine.  And  finally,  the  bill  will  reduce  legal  costs  and 
speed  up  the  court  system  with  expedited  recovery  and  a  discovery  rule.  What  is 
your  response? 

Answer.  The  preface  to  my  responses  to  the  Senator's  questions  is  that  I  oppose 
federalization  of  state  judges  and  juries,  however  tactically  contained  for  the  time 
being  in  S.  687.  I  do  not  believe  that  national  codification  of  state  common  law  of 
product  liability,  or  medical  malpractice  liability  for  that  matter,  is  an  appropriate 
restriction  on  the  only  people  who  hear,  see  and  evaluate  the  evidence — state  judges 
and  juries.  I  am  pleased  that  Senator  George  Mitchell  has  gone  on  the  record  re- 
cently in  opposing  federalization  along  with  the  state  conference  of  chief  justices. 
How  any  U.S.  Senator  can  support  federalization  and  reflect  a  distrust  of  his  or  her 
state  courts  and  state  juries  without  a  most  urgent  documentation  for  such  federal 
preemption  is  puzzling,  indeed. 

S.  687  will  weaken  consumer  protection  in  two  ways — first  by  making  it  more  dif- 
ficult to  hold  wrongdoers  accountable  for  their  wrongful  injuries  and  second  by 
weakening  the  deterrent  impact  of  tort  cases  on  unsafe  products  and  practices. 
Moreover,  it  will  politicize  adjudicatory  decision-making  and  usher  in  future  amend- 
ments to  further  federalize  the  states'  law  of  torts.  Recall  that  both  earlier  versions 
of  S.  687  and  earlier  drafts  by  Senator  Robert  Kasten  represented  the  insurance  and 
wrongdoer's  lobby  agendas  in  fuller  fashion.  Tactics  have  led  to  a  more  limited  S. 
687  in  order  to  establish  the  scaffolding  for  future  preemptive  elaborations  against 
the  rights  of  injured  Americans.  The  insurance  companies  have  not  assured  anybody 
that  they  will  reduce  their  premiums  nor  have  the  companies  reduced  their  prices. 
This,  in  any  event,  is  a  cruel  trade-off — compensation  for  wrongfully  injured  people 
and  deterrence  to  make  the  marketplace,  workplace  and  environment  safer  for  the 
possibility  that  the  insurance  and  manufacturing  companies  will  do  what  they  have 
never  done.  Would  Senator  Grassley  accept  such  an  argument  regarding  the  1986 
False  Claims  Act  amendments — i.e.  that  the  military  contractors  and  other  defraud- 
ers  of  the  government  would  charge  the  government  less  if  law  suits  were  not  suc- 
cessfully brought  to  make  them  disgorge  their  ill-gotten  gains  and  thereby  reduce 
the  burden  on  taxpayers?  Would  Senator  Grassley  continue  the  logic  of  his  question 
and  provide  corporations  with  complete  immunity  from  lawsuits  for  wrongful  dam- 
age in  order  to  presumably  lower  consumer  prices?  This  is  feudal,  medieval,  ideo- 
logical thinking  that  I  cannot  believe  is  reflected  in  the  Senator  Grassley  I  have 
known.  Perhaps  some  overly  wrought  assistant,  infused  with  Heritage-Cato-AEI — 
ideology  shorn  of  empirical  and  compassionate  features,  has  prepared  these  ques- 
tions. 

Product  liability  has  stimulated  innovation  (See  the  studies  by  Professor  Nicholas 
Ashford  of  the  Massachusetts  Institute  of  Technology)  and  a  higher  quality  of  safer 
competition  (see  the  history  here  of  the  auto  companies,  e.g.  no  more  dangerous 
placements  of  Pinto-type  fuel  tanks).  A  soon  to  be  released  book  titled  "Green  Gold" 
(Beacon  Press)  demonstrates  that  more  companies  are  realizing  that  safer  tech- 
nologies are  the  wave  of  the  future  in  the  global  competitive  environment.  A  race 
to  the  bottom  by  the  U.S.  to  match  crueler,  more  permissive  countries  demeans  our 
historical  role  in  the  world  which  is  to  pull  up  other  countries  standards  (e.g.  the 
EEC  and  Japan  have  adoptedsome  of  our  product  liabilities'  principles.) 

Liability  potential  does  keep  off  the  market  some  dangerous  or  excessively  risky 
technology.  When  Congress  enacted  the  Price,  Anderson  Act  in  1957  providing  lim- 
ited liability  to  electric  utilities  for  atomic  power  accidents,  they  permitted  untested 
and  incomplete  technologies  to  be  placed  in  situ  with  tremendous  costs  on  the  way 
(e.g.  costs  of  storage  of  radioactive  wastes  which  are  being  repassed  back  to  the  tax- 
payers). Insurability  for  risks  under  our  traditional  common  law  liability  system  has 
feci  to  greater  care  in  the  design  and  construction  of  products — a  fact  recognized 
over  the  years  by  the  pre-tort  deform  insurance  industry.  It  was  called  loss  preven- 
tion to  reduce  both  casualties  and  liability  and  the  best  insurance  companies  were 
in  the  forefront  (e.g.  19th  century  insurance  work  to  make  industrial  boilers  safer). 
Safe  products,  introduced  into  the  market  place,  have  nothing  to  fear  from  the  laws 
of  product  liability,  especially  since  many  unsafe  products  have  made  it  to  market 
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without  being  sued,  unfortunately.  Most  judges  after  all  are  formerly  commercial  or 
business  lawyers  and  they  control  the  courtroom  and  the  appellate  reviews!! 

As  far  as  reducing  legal  cost  and  speeding  up  the  court  system,  two  responses. 
Since  the  bill  would  chill  sole  plaintiffs  that  would  reduce  the  number  of  cases 
brought  to  court.  If  anyone  likes  that  result,  consider  the  analogy  of  urging  someone 
to  lose  weight  by  cutting  off  a  limb.  Second,  testimony  by  Arizona  Chief  Justice 
Feldman  before  your  committee  gave  many  arguments  as  to  this  bill  making  for 
more  uncertainty  and  complexity  since  it  replaced  many  settled  doctrines  with  new 
formulations  that  would  have  to  be  litigated. 

Question  2.  You  cited  the  National  Insurance  Consumer  Organization  study  to 
show  that  there  is  no  product  liability  problem.  How  did  that  survey  examine  the 
issue  product  liability?  Did  it  address  all  products,  such  as  paper  clips  and  pencils 
and  computers,  or  did  it  only  include  a  narrower  range  of  products,  many  of  which 
represent  cutting-edge  technologies  where  economic  growth  in  the  21st  century  will 
be  centered? 

Answer.  The  National  Insurance  Consumer  Organization  (NICO)  release,  which 
I  submitted  for  the  hearing  record,  cited  data  by  the  National  Association  of  insur- 
ance Commissioners  (NAIC)  which  are  the  aggregate  and  only  figures  available. 
Tellingly,  the  insurance  companies  who  have  grumbled  and  growled  so  long  about 
runaway  verdicts  did  not  reveal  their  very  modest  data  on  verdicts  and  settlements 
until  the  NAIC  changed  their  forms  to  obtain  this  data  recently.  Now  we  know  why 
the  insurance  industry  was  so  withdrawn;  the  totals  for  verdicts  and  settlements, 
state  and  federal,  in  and  given  year  were  less  than  what  Ford  Motor  Co.  earned 
in  seven  months,  post  tax,  in  1987 — products  liability  verdicts  and  settlements  that 
is,  The  NAIC  data  covered  all  incurred  losses  on  all  products,  as  reported  by  the 
companies  selling  product  liability  insurance.  NICO  indicated  a  percentage  for  self- 
insurance  that  is  commonly  accepted. 

Question  1  [submitted  by  Senator  Thurmond].  Mr.  Nader,  your  written  testimony 
asserts  that  the  risk  to  manufacturers  from  improper  product  liability  awards  is  not 
very  great,  regardless  of  what  the  companies  or  their  insurers  may  think.  But  is 
not  the  manufacturers'  perception  critical  when  the  companies  are  making  decisions 
about  where  to  invest  funds  and  produce  products?  That  is,  if  companies  refuse  to 
bring  products  to  market  because  of  perceived  risks  of  liability,  is  legislation  desir- 
able to  calm  these  fears,  even  if  in  your  view  the  fears  are  not  fully  based  on  fact? 

Answer.  Companies  neither  expect  nor  warrant  a  risk-free  economy.  Part  of  that 
economic  risk  in  a  free  enterprise  system  is  being  rejected  bv  customers.  For  two 
hundred  years,  the  other  part  of  that  risk  is  one  of  liability  for  wrongfully  or  neg- 
ligently injuring  customers  who  buy  defective  products  or  products  without  adequate 
warnings  (failure  to  warn).  The  state  common  law  of  product  liability  has  long  fol- 
lowed the  words  of  Harvard  Law  School's  legendary  Dean,  Roscoe  Pound:  "The  law 
must  be  stable  yet  it  cannot  stand  still."  The  odds  are  against  plaintiffs  in  bringing 
product  liability  lawsuits  successfully  because  the  companies  have  the  money,  the 
lawyers  and  the  alleged  experts  to  pursue  a  war  of  attrition.  Companies  know  this 
and  they  are  not  shrinking  violets  when  it  comes  to  introducing  products  that  they 
believe  will  make  a  Drofit,  especially  when  they  are  insured.  They  know  what  a  sur- 
vey by  the  business-funded  National  (Industrial)  Conference  Board  in  1967  revealed: 
officials  in  charge  of  claims  for  maior  corporations  were  surveyed  and  product  liabil- 
ity burdens  hardly  appeared  on  the  chart;  in  act  a  sizable  number  of  respondents 
said  that  the  major  impact  of  product  liability  was  to  encourage  their  products  to 
be  more  safe.  So  embarrassing  was  this  survey  that  another  one  was  ordered  of  top 
corporate  executives  asking  leading,  self-serving  questions  to  counteract  the  prior 
survey. 

Question  2.  Mr.  Nader  compared  to  earlier  versions  of  this  bill,  the  current  legisla- 
tion includes  many  changes  to  benefit  claimants,  such  as  provisions  which  allow 
claimants  to  pressure  defendants  to  participate  in  alternative  dispute  resolution, 
and  encourage  settlements  without  putting  claimants  at  risk.  Do  you  support  these 
provisions  which  benefit  claimants? 

Answer.  I  do  not  believe  in  any  federalization  of  state  laws  of  product  liability;, 
I  do  not  believe  in  regulating  from  Washington  state  courts,  and  state  judges  and 
state  juries  and  S.  687  opens  the  door  to  this  centralization  of  power.  For  Heavens' 
sake,  I  almost  sound  like  the  Strom  Thurmond  or  old  speaking  about  state's  rights, 
although  clearly  in  another  context — namely  the  common  law  of  injured  persons.  As 
Arizona's  Chief  Justice  Feldman,  representing  the  state  conference  of  chief  justices 
before  your  Committee,  stated,  there  is  no  urgent  reason,  no  rationale,  no  justifica- 
tion for  such  federal  pre-emption.  The  only  people  who  see,  hear  and  evaluate  the 
evidence  are  state  judges  and  juries  and  to  have  them  hamstrung  by  a  Washington 
codification,  often  lubricated  by  extra-meritorious  factors  such  as  campaign  con- 
tributions etc.,  is  inadvisable  and  cruel  to  the  innocent  people  in  your  state  and 
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other  states  who  have  been  wrongfully  injured  and  deserve  their  full  day  in  court. 
Given  the  earlier  versions  of  S.  687  by  Senators  Kasten  and  Danforth  and  even  ear- 
lier drafts,  it  is  quite  clear  that  S.  687  will  be  the  door-opener  for  more  draconian 
amendments  in  the  future  to  deny  justice  to  innocent  victims  and  to  deny  the  deter- 
rent impact  of  the  common  law  ot  torts  in  making  our  society  safer. 

The  settlement  procedure  which  inflicts  attorneys  fees  of  defendants  onto  the 
plaintiff  if  the  plaintiff  guesses  wrong  and  rejects  a  settlement  offer  is  anti- 
consumer  and  further  imbalances  a  process  that  is  already  very  difficult  for  an  in- 
jured plaintiff  to  negotiate.  Have  you  ever  tried  suing  General  Motors  in  a  products 
case?  The  limitation  on  the  amount  of  defendant's  attorneys  fees  that  plaintiff  would 
have  to  pay  is  just  a  first  step  toward  the  English  rule  that  many  backers  of  this 
bill  see  as  necessary  in  the  future. 

The  straitjacketed  context  for  the  one  provision  in  the  bill  that  was  inspired  by 
the  tactician,  Victor  Schwartz,  that  allegedly  helps  plaintiffs  would  lead  one  to  a  dis- 
cussion of  a  farce  inside  acauldron  of  detriments  to  wrongfully  injured  Americans. 

Senator  Heflin.  Ms.  Weaver,  it  is  nice  to  see  you.  If  you  would 
go  ahead? 

STATEMENT  OF  DIANNE  WEAVER 

Ms.  Weaver.  It  is  nice  to  see  you,  Mr.  Chairman.  Members  of  the 
committee,  thank  you  very  much  for  having  me.  My  name  is 
Dianne  Weaver  and  I  am  an  attorney  from  Fort  Lauderdale.  Like 
the  previous  witness,  Ms.  Smith,  I  have  been  a  trial  lawyer  for  over 
23  years.  A  good  number  of  those  years,  I  represented  manufactur- 
ers in  defending  products  liability  claims,  and  it  is  because  of  the 
experience  I  had  in  those  defenses  and  the  positions  that  I  was  re- 
quired to  take  that  in  the  early  1980's  I  abandoned  that  practice 
and  rededicated  my  practice  from  scratch  to  representing  the 
consumer. 

With  both  of  those  experiences  in  mind,  Senators,  I  have  been 
following  very  closely  the  Product  Liability  Fairness  Act,  and  I  am 
struck  by  the  title  of  Senate  bill  687  in  that  it  uses  the  word  "fair- 
ness" and  yet  the  act  deals  solely  with  protecting  and  insulating 
the  manufacturers  of  products  from  any  responsibility  for  the  harm 
that  they  cause. 

We  discussed  statistics  here.  Senator  Moseley-Braun,  I  don't  deal 
with  statistics.  I  deal  with  the  people  every  day,  the  mothers,  the 
wives,  the  children,  the  families  that  have  been  devastated  by  the 
use  of  unsafe  products,  and  I  can  tell  you  after  23  years  of  product 
liability  experience  that  I  do  not  see  manufacturers  volunteering  to 
accept  responsibility  for  the  harm. 

Even  more  importantly,  and  directed  to  Senator  Kohl's  interest, 
I  see  repeatedly  that  manufacturers  continue  to  take  all  steps  pos- 
sible to  hide,  to  destroy,  and  to  keep  from  the  public  information 
concerning  hazards  that  the  public  is  continually  being  exposed  to, 
that  children  are  being  exposed  to. 

Rather  than  insulating  the  manufacturers  from  responsibility,  we 
should  be  forcing  them  to  make  information  available  to  the  public 
concerning  the  hazards  associated  with  the  use  of  their  products. 
In  this  bill,  the  manufacturers  seek  to  further  insulate  themselves 
by  transferring  the  responsibility  that  a  manufacturer  has  for  the 
safety  of  the  consumer  to  regulatory  agencies. 

If  I  might  give  you  just  a  couple  of  anecdotal  stories,  these  are 
well-documented  stories  and  I  have  chosen  these  because  you  can 
find  the  evidence  of  this  in  actual  court  records  and  because  they 
deal  with  a  variety  of  manufacturers  who  are  subject  to  regulatory 
agencies. 
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I  am  currently  involved  in  litigation  with  the  largest  ladder  man- 
ufacturer in  the  United  States.  That  ladder  manufacturer  has  testi- 
fied through  engineers  and  through  its  products  claim  representa- 
tive repeatedly,  both  in  deposition  and  in  trial,  that  they  believe 
they  have  absolutely  no  responsibility  to  the  public  in  designing  a 
safe  product.  They  have  totally  turned  over,  and  so  testified  in  the 
courtroom,  all  responsibility  for  the  safe  design  of  their  product  to 
the  Consumer  Product  Safety  Commission  and  to  ANSI. 

Following  this  line  of  questioning,  I  asked  them  if  they  are,  in 
fact,  turning  that  responsibility  over  to  the  Consumer  Product 
Safety  Commission,  are  they  giving  the  Consumer  Product  Safety 
Commission  information  they  receive  about  how  people  are  being 
repeatedly  injured  with  the  use  of  their  products,  and  their  re- 
sponse unequivocally  and  repeatedly  was,  no,  we  are  not  providing 
that  information;  we  do  not  have  a  responsibility  to  provide  that 
information;  the  law  now  says  we  must  provide  information  if  there 
is  a  hazard;  we  do  not  believe  there  is  a  hazard,  so  we  do  not  tell 
those  agencies  about  the  injuries  that  are  occurring.  They  have 
said  that  in  21  years  of  reviewing  claims  and  information  about  in- 
jured people,  they  have  never  once  changed  a  product  to  make  it 
safer  because  of  those  claims,  and  they  will  not  do  so  in  the  future. 

Likewise,  a  lawn  mower  manufacturer  that  I  was  involved  in  liti- 
gation— Senators,  in  the  late  1960's,  early  1970's,  the  Consumer 
Product  Safety  Commission  found  that  lawn  mowers  were  unrea- 
sonably dangerous  to  the  American  public  because  they  didn't  have 
blade  stops  to  protect  from  amputation.  Rather  than  responding  to 
the  Consumer  Product  Safety  Commission,  those  industries  set  for- 
ward in  a  stonewalling,  lobbying  campaign  to  delay  any  enforce- 
ment to  change  that  product  until  the  mid-1980's.  During  that  pe- 
riod of  time,  hundreds  of  thousands  of  amputations  took  place  be- 
cause the  manufacturers  were  stonewalling  rather  than  respond- 
ing. 

With  reference  to  the  FAA,  I  can  tell  you  that  I  was  representing 
the  widow  of  a  police  officer  who  lost  his  life  in  Fort  Lauderdale 
in  a  small  aircraft,  and  the  manufacturer  of  that  aircraft  came  to 
me  and  came  to  the  widow  and  said,  we  will  admit  responsibility — 
this  was  a  defective  aircraft — if  you  will  waive  punitive  damages. 
That  widow  did  waive  punitive  damages  so  that  she  could  recover 
compensation  immediately  for  her  children  and  for  her  family.  That 
aircraft,  Senators,  is  still  flying  with  the  same  defect  and  there  is 
not  a  night  that  I  go  to  sleep  that  I  don't  think  that  in  some  way 
I  might  possibly  be  responsible  for  another  one  of  those  aircraft 
going  down  because  had  there  been  a  punitive  damages  award,  I 
am  sure  that  it  would  have  been  changed. 

I  can  go  on  and  on  with  responsibilities.  In  Florida,  I  spear- 
headed legislation  in  an  attempt  to  make  information  concerning 
unsafe  products  available  to  the  public.  The  manufacturers,  many 
of  them  movers  in  this  bill  that  is  before  you,  poured  hundreds  of 
thousands  of  dollars  into  our  legislative  process  to  try  and  block 
that  statute.  We  are  now  4  years  later,  Senator  Kohl,  and  I  wish 
I  could  tell  you  things  are  better,  but  rather  than  being  better,  they 
have  poured  more,  hundreds  of  thousands  of  dollars,  into  the  State 
of  Florida  to  block  the  public's  information  and  access  to  informa- 
tion concerning  hazardous  products. 
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I  believe  in  the  American  public.  I  believe  if  they  are  given  the 
information  concerning  the  hazards  to  which  they  are  unknowingly 
exposing  themselves  and  their  children,  they  will  change  the  way 
they  use  those  products  or  they  will  cease  to  buy  those  products 
ana  the  free  marketplace  will  change  it. 

So  I  would  urge  this  committee,  rather  than  seeking  to  insulate 
manufacturers,  rather  than  seeking  to  allow  manufacturers  to  put 
their  responsibilities  in  government  agencies  as  opposed  to  the 
consumer,  that  you  investigate  and  legislate  and  direct  your  atten- 
tion to  making  the  manufacturers  not  only  keep  the  documents 
which  they  are  now  destroying  about  product  safety,  but  make 
them  easily  retrievable  and  readily  accessible  to  the  American  pub- 
lic because  I  believe,  with  the  American  public  having  that  infor- 
mation, product  liability  litigation  will  go  down,  but  it  will  go  down 
because  there  are  fewer  injuries. 

Thank  you  very  much. 

[Ms.  Weaver  submitted  the  following:] 

Prepared  Statement  of  Dianne  Weaver 

summary 

The  civil  justice  system  of  the  United  States  is  an  instrumental  part  of  this  na- 
tion's promise  to  her  citizens:  that  each  of  us,  regardless  of  our  station  in  life,  has 
value.  Our  civil  courts  allow  the  poorest  individual  to  stand  up  to  the  largest  cor- 
poration and  demand  fair  treatment.  The  civil  justice  system  allows  access  to  infor- 
mation which  may  be  used  to  protect  citizens  from  farm.  The  legislature  should  be 
slow  to  interfere  with  a  system  that  advances  interests  so  essential  to  our  society. 

A  disturbing  trend  in  product,  liability  litigation  has  arisen  during  the  past  twen- 
ty years.  Protective  orders,  once  issued  only  to  protect  legitimate  trade  secrets,  have 
become  a  means  of  hiding  hazards  from  the  press,  regulatory  agencies,  and  the  gen- 
eral public. 

Several  states  including  Florida,  Texas,  New  York,  and  Michigan  have  recently 
take.a  steps  to  limit  the  scope  of  such  orders  While  recognizing  the  importance  of 
protecting  privacy  interests  and  legitimate  trace  secrets,  these  states  have  come  to 
the  conclusion  that  the  civil  justice  system  should  not  encourage  or  facilitate  the 
concealment  of  information  which  could  be  used  to  prevent  needless  death  and  suf- 
fering. 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  Dianne  Weaver;  I  am 
an  attorney  practicing  in  Fort  Lauderdale,  Florida  and  I  am  deeply  honored  by  your 
invitation  to  appear  here  today,  for  more  than  twenty  years,  I  have  specialized  in 
the  practice  of  civil  litigation,  appearing  regularly  on  behalf  of  clients  in  state  and 
federal  courts  in  Florida  and  elsewhere  in  all  parts  of  the  country.  I  believe  deeply 
in  the  civil  justice  system  and  in  the  right  to  trial  by  jury. 

The  products  liability  system  of  this  country  advances  Two  critical  interests  of  our 
society:  it  allows  citizens  to  seek  redress  and  enforcement  of  rights,  and  it  brings 
hazards  associated  with  the  use  of  products  to  the  public's  attention,  it  compensates 
those  who  have  been  harmed,  and  it  seeks  to  prevent  harm  in  the  future.  Both  of 
these  elements  are  essential.  Neither  function  should  be  weakened. 

I  am  here  on  behalf  of  those  individuals  whose  voice  in  society  is  limited  and  often 
ignored.  Only  the  court  system  gives  these  individuals  a  chance  to  have  a  strong 
voice  as  to  their  value  as  people.  The  civil  justice  system  is  the  single  most  impor- 
tant vehicle  available  in  our  society  to  preserve  the  rights  and  value  of  the  individ- 
ual. If  individuals  do  not  have  access  to  the  courts,  in  reality,  they  do  not  have 
rights,  if  individuals  do  not  have  access  to  the  same  quality  attorneys  as  the  power- 
ful, in  reality  they  do  not  have  meaningful  access  to  their  own  court  system. 

Products  liability  law  serves  the  basic,  vital  task  of  providing  just  compensation 
for  harm  and  loss  of  life  caused  by  the  use  of  hazardous  products.  Industries  and 
individuals  should  be  held  accountable  for  injures  they  cause,  just  as  you  or  I  would 
be.  The  safety  and  welfare  of  citizens  should  remain  a  paramount  concern  in  all  we 
do.  To  act  otherwise  undermines  the  most  basic  value  of  our  society;  that  each  of 
us,  regardless  of  our  station  in  life,  has  value. 
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The  quality  of  justice  available  in  the  civil  justice  system  is,  in  great  part,  depend- 
ent upon  the  access  the  client  has  to  top  quality  legal  counsel.  The  civil  justice  sys- 
tem and  the  contingency  fee  unlock  doors  and  permit  every  individual  to  stand  up 
for  her  rights  even  in  the  face  of  far  more  powerful  forces.  Our  democratic  society 
is  premised  on  the  notion  that  everyone  must  stand  responsible  for  the  con- 
sequences of  her/his  acts  if  those  acts  cause  harm  to  others.  It  is  the  manner  in 
which  we  revalidate  our  belief  that  each  individual;  the  president  of  General  Motors, 
the  neurosurgeon,  the  truck  driver  or  the  maid,  has  value  and  has  the  right  to  pur- 
sue individuals  or  corporations  that  treat  them  with  indifference.  It  is  also  the  man- 
ner by  which  we  try  to  keep  indifference  to  the  less  powerful  among  us  in  check. 

I  am  not  asking  this  body  to  guarantee  compensation  for  injured  persons.  I  am 
not  asking  you  to  make  people  pay  for  harm  that  they  did  not  cause.  I  am  asking 
you  to  preserve  what,  until  now,  has  always  been  an  unchallenged  right  in  our  soci- 
ety; the  right  of  each  individual,  of  each  citizen,  to  go  before  a  jury  of  men  and 
women  and  ask  to  be  treated  fairly;  the  right  of  a  person  who  has  been  harmed  to 
hold  whomever  caused  that  harm  accountable;  the  right  to  justice  under  the  law. 

The  civil  justice  system  serves  a  secondary  function  in  our  society.  Our  open,  pub- 
lic system  of  justice  not  only  provides  compensation  to  those  harmed,  it  also  allows 
people  to  avoid  harm  in  the  future.  A  lawsuit  involving  a  dangerous  product  is  often 
the  first  notice  that  citizens  receive  of  that  danger.  Our  public  court  system  can  pro- 
vide notice  to  a  woman  that  a  drug  may  be  harming  her  unborn  child.  It  can  warn 
a  man  that  his  seatbelts  may  not  protect  him  in  a  crash.  It  can  let  an  individual 
know  that  a  medical  device  in  her  body  may  kill  her  if  it  is  not  removed.  The  open- 
ness of  our  judicial  proceedings  enhances  the  protection  of  the  public  by  providing 
early  warnings  of  potential  dangers.  These  warnings  save  society  the  tremendous 
costs  of  future  deaths  and  injuries. 

Mr.  Chairman,  I  do  not  like  secrets  when  the  information  being  hidden  concerns 
hazards  which  innocent  people  are  being  subjected  to.  Whether  or  not  I  qualify  as 
an  expert,  I  do  know — based  on  two  decades  of  experience — that  protective  orders, 
confidentiality  agreements  and  sealed  court  files  too  often  compromise  public  safety 
and  health.  It  is  not  demagoguery  to  state  that  secrets  buried  in  court  records,  lit- 
erally, kill  and  maim.  That  is  especially  upsetting  because  courts  are  public  institu- 
tions and  it  is  especially  frustrating,  because  when  allowed  to  function  fairly  and 
openly,  the  civil  justice  system  is  a  powerful  force  for  the  deterrence  and  prevention 
of  injury. 

It  is  true  that  the  administrative  agencies  of  the  United  States  have  a  responsibil- 
ity to  protect  the  public  from  dangerous  products,  from  toxic  pollutants,  and  innu- 
merable other  public  hazards. However,  there  is  no  reason  that  the  agencies  must 
bear  this  burden  alone.  The  courts  can,  and  should,  cooperate  with  administrative 
agencies.  The  disclosure  of  information  regarding  dangerous  products  gathered  dur- 
ing the  litigation  process  can  assist  and  compliment  the  fact-finding  duties  of  the 
regulatory  agencies.  Disclosure  would  also  provide  an  economic  saving  to  the  tax- 
payer because  the  agencies  are  relieved  of  much  of  the  burden  of  supervising  the 
day  to  day  oversight  of  product  design  and  manufacturing.  The  protective  orders 
which  are  currently  such  a  common  element  of  civil  litigation  serve  to  hinder  the 
work  of  government  agencies  by  forbidding  citizens  to  disclose  relevant  information 
to  the  agencies  that  could  use  such  information  for  the  public  good. 

In  1990  the  Florida  Legislature  approved  a  bill  to  prohibit  courts  from  sealing 
records  in  civil  cases  involving  a  public  hazard  while  at  the  same  time,  ensuring 
the  protection  of  genuine  trade  secrets.  This  bill  was  signed  into  law  by  the  Gov- 
ernor. I  was  a  leading  advocate  for  the  new  law — the  Sunshine  in  Litigation  Act — 
and  I  believe  it  will  profoundly  improve  product  and  environmental  safety  in  Florida 
and  afford  broad  new  protection  to  health  care  consumers. 

It  is  not  a  bill  the  Florida  Legislature  viewed  lightly.  Neither  the  wide  margin 
by  which  it  passed,  nor  the  general  inclination  toward  openness  in  a  free  society, 
mean  there  are  not  difficult  issues  posed  by  some  of  these  matters — large  issues  of 
jurisprudence  and  smaller  questions  of  civil  procedure.  Congress  and  the  courts  are 
committed  to  securing  the  'just,  speedy  and  inexpensive  determination  of  every  ac- 
tion" and  to  that  end,  the  Federal  Rules  of  Civil  Procedure  and  trial  court  judges 
permit  agreements  among  parties  relating  to  the  discovery  of  relevant  materials  and 
to  the  settlement  of  cases.  Moreover,  it  is  the  primary  junction  of  courts  to  adju- 
dicate, and  to  resolve  disputes  among  parties.  Regulating  product  safety,  securing 
a  less  toxic  environment,  improving  public  health — all  worthy  objectives — are  usu- 
ally viewed  as  primarily  legislative  functions.  Sometimes  protective  orders,  or  con- 
fidentiality agreements,  or  sealed  records  may  actually  advance  the  adjudicative 
function  of  the  court  at  the  expense  of  the  larger  public  good.  That  is  when,  and 
that  is  why,  it  becomes  imperative  for  judges  and  lawyers  to  exercise  responsibility. 
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That  is  where  legislation  such  as  the  Sunshine  in  Litigation  Act  in  Florida  can 
strike  a  balance. 

The  state  of  Washington  recently  enacted  a  bill  patterned  after  the  Florida  "Sun- 
shine in  Litigation  Act?  The  Washington  "Public  Right  to  Know  Bill."  The  Washing- 
ton law  follows  the  Florida  law  in  all  respects  except  two:  it  would  not  treat  individ- 
uals (such  as  health  care  providers)  as  "public  hazards;"  and  it  would  subject  parties 
who  attempt  to  condition  settlement  agreements  on  concealment  of  public  hazards 
to  liability  for  violation  of  consumer  protection  and/or  insurance  statutes. 

On  April  24,  1990  the  Supreme  Court  of  the  State  of  Texas  adopted  a  series  of 
amendments  to  the  Texas  Rules  of  Civil  Procedure  which,  like  the  Florida  bill,  will 
make  it  more  difficult  for  courts  to  shield  records  from  public  view.  In  general,  the 
new  Texas  rules  provide  that  no  court  order  or  opinion  issued  in  the  adjudication 
of  a  case  may  be  sealed,  and  that  other  court  records,  including  settlement  agree- 
ments and  documents  obtained  in  discovery,  shall  be  presumed  to  be  open  to  the 
public  and  may  not  be  sealed  except  under  special  circumstances.  Among  other 
things,  those  special  circumstances  require  a  showing  of  a  specific,  serious  and  sub- 
stantial interest  which  clearly  outweighs  the  presumption  of  openness  and  clearly 
outweighs  any  probable  adverse  effect  that  sealing  records  will  have  upon  general 
public  health  or  safety.  New  York  and  Michigan's  highest  courts  have  since  enacted 
similar  rules. 

These  developments  do  not  occur  in  a  vacuum;  they  are  a  welcome  response  to 
disturbing  trends.  Plaintiffs'  attorneys  report  that  demands  for  protective  orders  are 
now  an  almost  routine  occurrence  in  product  liability  cases.  There  seems  little  ques- 
tion that  the  use  of  secrecy,  a  process  typically  initiated  by  defendants,  has  in- 
creased steadily  and  significantly  in  civil  cases  since  at  least  the  mid-1970's.  Here 
are  some  of  the  reasons  why  I  care  so  deeply  about  this  issue: 

In  defending  itself  against  dozens  of  lawsuits  filed  by  victims  of  fiery  automobile 
accidents,  General  Motors  systematically  obtained  protective  orders  that  success- 
fully kept  from  public  scrutiny,  internal  company  documents  which  showed  that  fi- 
nancial considerations  appeared  to  outweigh  safety  concerns  in  the  design  of  GM 
cars.  Some  of  these  documents  reveal  that  company  officials  knew  that  the  fuel  sys- 
tem used  in  GM  cars  built  before  1980,  presented  avoidable  risks  of  fuel  fed  fires, 
engineers  recognized  that  the  gas  tank  was  vulnerable  to  puncture  at  high  speed 
impact  but  it  was  determined  that  a  design  change  which  moved  the  tank  to  a  more 
protected  location  was  too  expensive — eight  and  a  half  to  eleven  and  a  half  dollars 
per  car — and  would  reduce  trunk  space.  Clearly,  protective  orders  were  too  high  a 
cost  of  settlement  in  these  cases,  notwithstanding  that  millions  of  dollars  were  paid 
to  the  victims  of  these  tragedies.  How  many  more  tragedies  would  have  been  avoid- 
ed? 

Similarly,  Pfizer,  Incorporated  has  obtained  protective  orders  concerning  a  1985 
report,  obtained  in  discovery,  regarding  a  defective  heart  valve  manufactured  by 
Pfizer  and  withdrawn  from  further  use  in  1986.  Still  that  valve — now  withdrawn 
from  the  market — remains  implanted  in  some  50,000  people  and  according  to 
Pfizer's  own  statements,  has  caused  nearly  250  deaths.  Again,  millions  of  dollars 
have  been  paid  to  settle  lawsuits  involving  this  product  in  return  for  secrecy  agree- 
ments. 

These  practices,  initiated  by  lawyers  and  sanctioned  by  the  courts,  must  stop.  Ab- 
sent a  finding  based  on  good  cause  shown  and  supported  by  proof,  protective  orders 
and  other  secrecy  arrangements  should  not  be  entered  into  by  attorneys  and  should 
not  be  agreed  to  by  judges.  That  is  why  I  have  fought  so  long  and  so  hard  on  behalf 
of  the  Florida  law  and  it  is  why  I  am  pleased  this  Committee  has  turned  its  atten- 
tion to  this  problem  today. 

Mr.  Chairman,  I  am  attaching  to  this  statement  a  copy  of  the  Florida  law,  as  well 
as  a  copy  of  an  editorial  which  appeared  in  the  May  7,  1990  Miami  Herald  urging 
the  bill  s  passage.  Lastly,  I  am  also  attaching  a  copy  of  the  new  Rules  adopted  by 
the  Texas  Supreme  Court.  I  would  ask  that  all  of  these  materials  be  placed  in  the 
record. 

I  will  be  pleased  to  respond  to  any  questions  that  you  may  have;  in  particular, 
I  am  prepared  to  share  at  length  my  experience  in  Florida. 
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WEST'S  FLORIDA 
STATUTES  ANNOTATED 


TITLE  VI 

CIVIL  PRACTICE  AND  PROCEDURE 


WESTLAW  Computer  Assisted  Legal  Research 

""WESTLAW  supplements  your  legal  research  in  many  ways.    WESTLAW  allows  you  to 

•  update  your  research  with  the  most  current  information 

•  expand  your  library  with  additional  resources 

•    •  retrieve  direct  history,  precedential  history  and  parallel  citations  with  the  lnsta-Cite 
.- .  service 

'For  more  information  on  using  WESTLAW  to  supplement  your  research,  see  the.  WESTLAW 
Electronic  Research  Guide,  which  follows  the  Preface. 
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-  u  ••;:.•:.-  *  chapter  69.  miscellaneous  procedural  matters 

k  - ■.  •  ..;...'..-  ..-....•..•.'  ...         ■  •    -        -  . ■  •• 

-Section   ':••...  '•'    : 

69.081.    Sunshine  in  litigation;   concealment  of  ;  -< 

.,-,■•-        public  hazards  prohibited.  •  ».  . 

69.081.     Sunshine  in  litigation;    concealment  of  public  hazards  prohibited 

(1)  This  section  may  be  cited  as  the  "Sunshine  in  Litigation  Act." 
";  (2), As  used  in  this  section,, "public  hazard"  means  an  instrumentality,  including  but  not 
limited  to  any  device,  instrument,  person,  procedure,  product,  or  a  condition  of  a  device, 
instrument,  person,  procedure  or  product,  that  has  caused  and  is  likely  to  cause  injury 

(3)  Except  pursuant  to  this  section,  no  court  shall  enter  an  order  or  judgment  which  has 
the  purpose  or  effect  of  concealing  a  public  hazard  or  any  information  concerning  a  public 
hazard,  nor  shall  the  court  enter  an  order  or  judgment  which  has  the  purpose  or  effect  of 
concealing  any  information  which  may  be  useful  to  members  of  the  public  in  protecting 
themselves  from  injury  which  may  result  from  the  public  hazard.  ,  .      - 

(4)  Any  portion  of  an  agreement  or  contract  which  has  the  purpose  or  effect  of 
concealing  a  public  hazard,  any  information  concerning  a  public  hazard,  or  any  informa- 
tion which  may  be  useful  to  members  of  the  public  in  protecting  themselves  from  injury 
•  which  may  result  from  the  public  hazard,  is  void,  contrary  to  public  policy,  and  may  not  be 

enforced.     • 

!    (5)  Trade  secrets  as  defined  in  s.  688.002  which  are  not  pertinent  to  public  hazards  shall 

be  protected  pursuant  to  chapter  688. 

(6)  Any  substantially  affected  person,  including  but  not  limited  to  representatives  of 
news  media,  has  standing  to  contest  an  order,  judgment,  agreement,  or  contract  that 
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violates  this  section.  A  person  may  contest  an  order,  judgment,  agreement,  or  contract 
that  violates  this  section  by  motion  in  the  court  that  entered  the  order  or  judgment,  or  by 
bringing  a  declaratory  judgment  action  pursuant  to  chapter  86. 

(7)  Upon  motion  and  good  cause  shown  by  a  party  attempting  to  prevent  disclosure  of 
information  or  materials  .which  have  not  .previously  been  disclosed,  including  but  not 
limited  to  alleged  trade  secrets,  the -court  Bhall  examine  the  disputed  information  or 
materials  in  camera.  If  the  court  finds  that  the  information  or  materials  or  portions 
thereof  consist  of  information  concerning  a  public  hazard  or  information  which  may  be 
useful  to  members  of  the  public  in  protecting  themselves  from  injury  which  may  result 
from  a  public  hazard,  the  court  shall  allow  disclosure  of  the  information  or  materials.  If 
allowing  disclosure,  the  court  shall  allow  disclosure  of  only  that  portion  of  the  information 
or  materials  necessary  or  useful  to  the  public  regarding  the  public  hazard. 

(8Xa)  Any  portion  of  an  agreement  or  contract  which  has  the  purpose  or  effect  of 
concealing  information  relating  to  the  settlement  or  resolution  of  any  claim  or  action 
against  the  state,  its  agencies,  or  subdivisions  or  against  any  municipality  or  constitution- 
ally created  body  or  commission  is  void,  contrary  to  public  policy,  and  may  not  be 
enforced.  Any  person  has  standing  to  contest  an  order,  judgment,  agreement,  or  contract 
that  violates  this  section.  A  person  may  contest  an  order,  judgment,  agreement,  or 
contract  that  violates  this  subsection  by  motion  in  the  court  that  entered  such  order  or 
judgment,  or  by  bringing  a  declaratory  judgment  action  pursuant  to  chapter  86. 

(b)  Any  person  having  custody  of  any  document,  record,  contract,  or  agreement 
relating  to  any  settlement  as  set  forth  in  this  section  shall  maintain  said  public  records  in 
compliance  with  chapter  119.     - 

(c)  Failure  of  any  custodian  to  disclose  and  provide  any  document,  record,  contract,  or 
agreement  as  set  forth  in  this  section  shall  be  subject  to  the  sanctions  as  set  forth  in 
chapter  119. 

This  subsection  does  not  apply  to  trade  secrets  protected  pursuant  .to  chapter  688, 
proprietary  confidential  business  information,  or  other  information  that  is  confidential 
under  state  or  federal  law. 

(9)  A  governmental  entity  which  settles  a  claim  in  tort  which  requires  the  expenditure 
of  public  funds  in  excess  of  55,000,  shall  provide  notice,  in  accordance  with  the  provisions 
of  chapter  50,  of  such  settlement,  in  the  count}'  in  which  the  claim  arose,  within  60  days  of 
entering  into  such  settlement;  provided  that  no  notice  shall  be  required  if  the  settlement 
has  been  approved  by  a  court  of  competent  jurisdiction: 

Added  by  Laws  1990.  c.  90-20,  §  1,  eff.  July  1, 1990.  Amended  by  Laws  1991,  c.  91-85,  §  1,  eff.  Oct 
1,  1991. 

Historical  and  Statutory  Notes 

Laws  1990,  c  90-20,  §  2,  provides:  Laws  1991,  c.  91-85.  §  1,  eff.  Oct.  1.  1991. 

'This  act  shall  take  effect  July  1,  1990,  and      added  subsecs.  (8)  and  (9). 
shall  apply  to  causes  of  action  accruing  on  or 
after  the  effective  date." 

CHAPTER  71.    REESTABLISHMENT  OF  DOCUMENTS 

71.011.    Reestablishment  of  papers,  records,  and  files 

Notes  of  Decisions 

.5.    Negotiable  instruments  endorsers,  without  first  reestablishing  the  lost. 

The  owner  of  a  lost,  destroyed  or  stolen  nego-  destroyed  or  stolen  instrument  in  separate  ac- 

tiable  instrument  could  proceed  by  direct  action  oon.    Dunn  v.  Willis.  App.  5  Dist,  599  So.2d  271 

against  the  obligors,   that   is,   the   makers  and  (1992). 
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MIAMI     HERALD 
May    7,     1990 


End  secret  hazards 


TO  ITS  credit,  the  Florida  Senile  has 
voted  38-0  to  approve  the  Pubbc  Haz- 
ard Disclosure  Act.  The  Hou*e  ought 
to  echo  that  seal,  because  the  bill  would  do 
mu<-h  to  ensure  Flondiana'  safety. 

The  bill  prohibita  civil  courts  from  seal- 
inf  recordt  in  "pubiic-harard"  cases  but 
itiB  protev ta  genuine  "trade  secrets"  from 
disclosure.  It  givea  standing  to  citizens  to 
challenge  a  secrecy  order  in  haxard  caies. 

The  hamd  can  be  a  device  or  product, 
such  as  Pfner,  Inc. 'a  heart,  valve.  It  can  be  a 
person,  such  aa  the  gynecologiit  who  k*u- 
ally  assaulted  a  patient  during  an  exam.  It 
on  be  a  condition  or  procedure,  as  in  « 
chcmic*l-pUnt  leak  that  caused  cancer  and 
nerve  d*n\age  in  people  living  nearby. 

These  all  *rt  cases  where  an  admitted 
hazard  *  as  hidden  because  courts  agreed  to 
seal  records- durmg  legal  proceedings  and 
aftrr  settlements  were  reached.  Many  auch 
cava  never  go  to  trial.  A  settlement's  pr>  ■ 
mary  condition  m  usually  secrecy.  Such  cal--  - 
lous  dedication  to  profit  and  personal  inter- 
est over  pubbc  safety  is  appalling. - 

Consider  the  Pfirer  heart  valve",  with-  • 
drawn  from  use  in  1986.  though  SO, 000  are 
still  im  planted.  A  1C85  repc-rt  on  the  valve's 
defects  was  withheld  from  doctors  and  the  ■ 
public  because  of  secrc-cv  orrtors  attached 
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to  settlement*.  Pfoer  admin  that  its  d*v>ce 
caused  nearly  250  deaths. 

The  gynecologiit  admitted  that  to  had 
indeed  assaulted  a  patient.  The  case 
records  were  sealed  in  exchange  for  hia 
admission  sod  a  settlement,  leaving  other 
patients  unknowing  potential  victims. 

Why  hai  such  secrecy  grown  all  too  rou- 
tine in  civO  litigation?  We*,  it  can  seal  from 
public  access  evidence  about  a  dangerously 
defective  product.  That  may  preserve  the 
producer's  shon-term  profits,  but  it  can  be 
a  costly  mistake  ultimately.  AH.  Robins  Co 
many  years  ago  chose  to  keep  quiet  about 
the  deadly  defects  of  its  Datkoa  shield 
birth-control  device.  Women  died  because 
of  that  decision.  Others  became  sterile. 
When  the  truth  came  out,  the  resulting  liti- 
gation and  public  outrage  eventually  sank 
the  company*.  '■>'  •'•  •.■•:.-.. 

The  House  can  help  to  halt  this  invidi- 
ously dangerous  secrecy  in  Florida  courts 
by  approving  HB  139  this  week.  Keeping 
civil-suit  records  open  Is  the  one' sure  way 
to  alert  Floridians  to  hatards  whose  exis- 
tence might  never  emerge  from  sealed 
cojrt  recordi. 
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i  tixx«  ROLif  or  citxl  rtociouu 

2  Adopted  by  the  lupraaa  Court  of  Tttu,   Xprii,    IMO; 

3  Effective  Mpteaber  1,    i»k 

4 

s  aula  7«a.      seeiiag  Court  fteoord* 

6  1.   standard  for  feeling  court  aaoord*.   Court  records  may 

7  not  tx»  raaoved  froa  court  filee  except  as  paraittad  by  statuta  or 
•  rula.  No  court  erdar  or  opinion  iasuad  in  tha  adjudication  of  c 
9  caaa  aay  ba  saalad.  Other  court  racorda,  as  dafinad  in  this  ruia, 

10  ara  prasuaad  to  ba  opan  to  tha  general  public  and  aay  bo  saalad 

11  only  upon  a  shoving  of  all  of  tha  following: 

12  (a)   a  specific,   sarious  and  substantial  intarast  which 

13  claarly  outwaigha: 

14  (1)  this  prasuaption  of  opannaaa; 

15  (2)  any  probable  advaraa  affect  that  sealing  will 

16  have  upon  ganaral  public  health  or  safety; 

17  (b)   no  less  restrictive  aeana  than  aaaling  racorda  will 

18  adequately  and  affectively  protect  the  specific  interest 

19  asserted , 

20  2.   Court  aaoords.  For  purposaa  of  this  rula,  court  records 

21  aaana: 

22  (a)  all  document*  of  any  nature  filed  in  connection  frith  any 

23  aatter  before  any  civil  court,  except: 

24  (1)   documents  filed  with  a  court  in  camera,  solely  for 
2  5  the   purpose   of  obtaining  a   ruling  on  the 

26  discoverability  of  auch  documanta; 

27  (2)   docuaenta  in  court   filea  to  which  acc&as  is 
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1  otharvlaa  rastrictad   by  law; 

2  (3)   documanta  filad  in  an  action  originally  arising 

3  undar  tha  Family  Coda. 

4  (b)   aattlamant  agraamanta,  not  filad  of  racord,  axcluding  ail 

5  rafarenca  to  any  monatary  conaidaraticn,  that  seak  to 

6  rastrict  disclosura  of  information  concarning  mattars 

7  tbat  hava  a  probabla  advaraa  affact  upon  gsnaral  public 
•  haalth  or  aafaty,  or  tha  administration  of  public  offic«, 
9  or  tha  oparation  of  govarnmant; 

10  (c)   discovary,  not  filed  of  racord,  concarning  mattars  that 

11  hava  a  probabla  advaraa  affact  upon  tha  ganaral  public 

12  haalth  or  aafaty,  or  tha  administration  of  public  offica, 

13  or  tha  oparation  of  govarnmant,  axcapt  diacovary  in  caaaa 

14  originally  initiated  to  prasarva  bona  fida  trada  sacrats 

15  or  othar  intangibla  proparty  right*. 

16  3.   sotioa.  court  racords  nay  ba  aaalad  only  upon  a  party's 

17  writtan  motion,  which  shall  b«  opan  to  public  inspection.   Tha 
IS  movant  shall  post  a  public  notic*  at  tha  plac*  vhara  noticaa  for 

19  aaatings  of  county  govammantal  bodiaa  ara  raquirad  to  b«  poatad, 

20  stating:  that  a  hearing  will  ba  hald  in  opan  court  on  a  motion  to 

21  seal  court  racords  in  tha  spacific  casa;  that  any  parson  may 

22  intervene  and  be  heard  concarning  tha  aaaling  of  court  racords:  tha 

23  specific  time  and  place  of  tha  haaring;  tha  styla  and  numbar  of  tha 

24  caaa;  a  briaf  but  spacific  daacription  of  both  tha  natur*  of  tha 

25  case  and  tha  court  racords  which  ara  aought  to  ba  aaalad;  and  tha 

26  identity  of  tha  movant.  Imaediataly  aftar  posting  such  notica,  tha 


74 

1  movant  shall  file  a  varifiad  copy  of  tha  poated  .notica  with  the 

2  clerk  of  the  court  in  which  the  caa«  ia  pending  and  with  tha  CiarJc 

3  of  tha  Supreme  Court  of  Taxaa. 

4  4.    tearing.   A  haaring,  op*n  to  tha  public,  on  a  aotion  to 

5  aaal  court  racorda  ahall  be  hald  in  opan  court  aa  aoon  aa 

6  practicable,  but  not  laaa  than  fourtaan  daya  aftar  tha  aotion  ia 

7  filed  and  notica  ia  poatad.   Any  party  may  participata  in  tha 

8  hearing.   Non-partiee  Bay  intarvana  aa  a  mat tar  of  right  for  tha 

9  limitad  purpoaa  of  participating  in  tha  proceed inga,  upon  paymant 

10  of  tha  f«a  raquired  for  filing  a  plaa  in  intervention.   Tha  court 

11  may  inspect  racorda  in  caaara  whan  necessary.   Tha  court  may 

12  dataraina  a  motion  relating  to  sealing  or  unsealing  court  records 

13  in  accordance  with  tha  procedures  prescribed  by  Rule  120a. 

14  S.    Temporary  sealing  order.   A  temporary  sealing  order  may 

15  issue  upon  aotion  and  notice  to  any  parties  who  have  answered  in 

16  the  case  pursuant  to  Rules  21  and  21a,  upon  a  shoving  of  coapelling 

17  need  from  specific  facts  shown  by  affidavit  or  by  verified  petition 
If  that  immediate  and  irreparable  injury  will  result  to  a  specific 

19  interest  of  the  applicant  before  notice  can  be  posted  and  a  hearing 

20  held  as  otherwise  provided  herein.  A  temporary  sealing  order  shall 

21  set  the  time  for  the  hearing  required  by  paragraph  4  and  ahall 

22  direct  that  tha  movant  immediately  give  the  public  notice  rehired 

23  by  paragraph  3.   Tha  court  may  modify  or  withdraw  any  temporary 

24  order  upon  motion  by  any  party  or  intervener,  notica  to  all 
23  parties,  and  hearing  conducted  as  soon  ee  practicable.  Issuance  of 
26  e  temporary  order  ahall  not  reduce  in  any  way  tha  buxd«n  of  proof 
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1  of  a  party  requesting  •••ling  *t  th«  hearing  required  by  peragrapn 

•2  *. 

3  (.    cr<S«r  on  Motion  to  f«ai  Court  leoorda.  A  action  relating 

4  to  sealing  or  unsealing  court  records  ahall  te  decided  by  written 

5  ordar,  opan  to  the  public,  which  ahall  atata:  tha  atyla  and  nuaber 

6  of  tha  caaa;  tha  specific  raaaona  for  finding  and  concluding 

7  whether  tha  showing  required  by  paragraph  1  haa  baan  aad« ;  th« 

8  apacific  portions  of  court  racorda  which  ara  to  b«  •••lad;  and  tha 

9  tia*  pariod  for  which  tha  aaalad  portion*  of  tha  court  racorda  ara 

10  to  ba  aaalad.   Tha  ordar  shall  not  ba  included  in  any  judgaar.t  or 

11  ether  ordar  but  shall  ba  a  saparata  docuaent  in  tha  caaa;  hovavar, 

12  tha  failura  to  coaply  with  this  requireaent  ahall  not  affect  its 

13  appealability. 

14  7.    continuing  Jurisdiction.   Any  parson  aey  intarvana  aa  a 

15  aatter  of  right  at  any  tiaa  bafora  or  after  judgment  to  aaal  or 

16  unsaal  court  racords.  A  court  that  issuas  a  saaling  ordar  ratains 

17  continuing  jurisdiction  to  anforea,  altar,  or  vacate  that  ordar. 
IS  An  ordar  aealing  or  unsaaling  court  racords  shall  not  ba 

19  raconaidarad  on  action  of  any  party  or  intervener,  who  had  actual 

20  notice  of  the  hearing  preceding  issuance  of  the  order,  without 

21  first  shoving  changed  circuastances  aaterially  affecting  the  ordar. 

22  Such  circuaatanees  need  not  be  related  to  the  case  in  which  tha 

23  order  was  issued.  However,  the  burden  of  Baking  tha  ehoving 
2  4  required  by  paragraph  1  shall  always  be  on  the  party  seeking  to 
2  3  seal  records. 

26  a.   appeal.   Any  order  (or  portion  of  an  order  or  judgaent) 
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1  relating  to  •••ling  or  unsealing  court  records  thill  be  deeaed  to 

2  b«  severed  from  th«  cas«  and  t   final  judgment  vhiwh  may  b«  appealed 

3  by  any  party  or  intarvenor  who  participatad  in  tha  hearing 

4  preceding  iiauanca  of  auch  ordar.  Tha  app«il«ta  curt  aay  «_b*t«  th« 

5  app«*l  and  ord«r  tha  trial  court  to  diract  thtt  furthar  public 

6  notice  b«  given,  or  to  hold  furthar  hearinge,  or  to  make  additional 

7  findinga. 

•  ff.   Application.   Aceaaa  to  documente  in  court  filaa  not 

9  dafinad  aa  court  racorda  by  thia  rula  remains  govarnad  by  existing 

10  law.   Thia  rula  doaa  not  apply  to  any  court  racorda  aaalad  in  an 

11  action  in  which  a  final  judgaant  haa  baan  antarad   bafora  its 

12  affactiva  data.  This  rula  appliaa  to  eaaaa  alraady  pending  on  its 

13  affactiva  data  only  with  regard  to: 

14  (a)   all  court  racorda  filad  or  exchanged  after  the 

15  effective  date; 

16  (b)   any  motion  to  alter  or  vacate  an  ordar  restricting 

17  aceaaa  to  court  racorda,  iaauad  before  tha 
It  affactiva  data. 

1»  ••••• 

20  APPLICABLE   POXTXOMS   OP  RXLATXD  RULES 

21  Rule  16  6b  '  rotas  amd  feepa  of  Dieoovery;  Protective  orders; 

22  auppleavemtatioa  of  fteememsas 

23  S.   Protective  Orders.   On  motion  specifying  tha  grounds  and 

24  made  by  any  parson  against  or  from  whom  discovery  is  sought  under 

25  theme  rules,  tha  court  may  make  any  ordar  in  tha  interest  of 
2  a  justice  necessary  to  protect  the  movant  from  undue)  burden, 
27  unnecessary  expanse,  harassment  or  annoyance,  or  invasion  of 
2*  personal,  constitutional,  or  property  rights.  Motions  or  responses 

29  made  under  this  rule  say  have  exhibits  attached  including 

30  affidavita,   discovery   pleadings,   or   any   other   documents. 
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i  Sp*ciilcaliy,  tn*  court'*  authority  as  to  such  orders  attends  »c 

2  a] though  in  i»  nit  necessarily  limited  by,  any  of  the  following: 
-. 

4  a.   orderlrg  that  requested  discovery  not  b«  sought  in  whoia 

5  or  in  part,  or  that  ths  extent  or  euhject  setter  of  discovery  ba 
t.  1'a.itfcfi,  cr  th»fc  it  net  ba  undertaken  at  tha  tise  or  placa 

sp*cifiad. 

R 

5  b.   ordering  that  tne  diacovary  ba  undertaken  only  by  auch 

io  »*  -hcxl   or  u^on  such  teres  ar.d  condition!  or  at  tha  time  end  placa 

11  directed  by  tha  crourt. 

12 

U  c.  oriaring  that  for  *jood  cauaa  ahovn  rasulta  of  diacovary  b* 

14  aaalad  cr  otherwise  adequately  protactad,  that  ita  diatribution  ba 

:s  United,  or  chat  ita  dlacloaura  ba  raatrictad.   Any  ordar  under 

16  thiJ  subparagraph  3(c)   ahall  ba  mad*  in  accordance  with  tha 

17  prnvisicne  of  Rule  76a  with  raapact  to  all  court  racords  aubjact  to 

IK  that  rula. 

19 

20  fcult   12CS.      Ipecial   appearance 

21 

22  3 ,   Tha  court  shall  determine  tha  special  appearanca  on  tha 

2  3  bau la   of  tha  pleadings,  any  atipulationa  sad*  by  and  between  tha 

24  psr:le«,  such  affidavits  and  attachmanta  as  say  be  filed  by  tha 

25  psrtias,   tha  rssults  of  diacovary  processee,   and  any  oral 

26  tettiaony.  Tha  affidavits,  if  any,  shall  ba  ssrvsd  at  laast  aavan 

27  day.  before  tha  hearing,  shall  Le  aade  on  psrsonsl  knowledge,  ahall 

2  8  aat  forth  ap*cifi.c  facts  as  would  ba  adalsslble  in  evidence,  and 
29  ahall  show  affirmatively  that  tha  affiant  is  competent  to  testifv. 
30 

31  Should  it  appear  from  ths  affidavits  of  a  party  opposing  tha 

3  2  F.otion  that  hs  cannot  for  rsasons  statsd  prsssnt  by  affidavit  facts 

3  3  essential  to  justify  his  opposition,  ths  court  say  order  a 

34  continuance  to  pemit  affidavits  to  be  obtained  or  depositions  tc 

35  be  tskan  or  discovery  to  be  had  or  make  such  other  order  as  is 
16  just. 

3T 

38  Should  it  appear  to  the  satisfaction  of  the  court  at  any  tise 

39  that  any  of  such  affidavits  are  presented  in  violation  of  Rule  13, 

4  0  the  -jourt  shall  iapose  sanctions  in  accordance  with  that  rule. 

41 

42  *•••• 

43 
44 


for  furtaax  iafezmatioa  eeataeti     Justice  Lloyd  Doggett 
«5  supreme  Court  of  Texat 

it  ».   0.    B«K  U34S 

47  aaatla,  tx  7*711 

«e  > 12/4 81-13 44 

49  Ada.  aasti  Tirgiti*  *e\it* 
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Responses  of  Dianne  Weaver  to  Questions  Submitted  by  Senator  Thurmond 

Question  6.  Ms.  Weaver,  do  you  agree  with  Ms.  Smith's  view  that  eliminating  joint 
liability  for  non-economic  damages  will  result  in  more  verdicts  against  marginally 
involved  defendants  in  situations  where  the  jury  otherwise  would  have  refused  to 
find  liability  because  the  defendant  would  have  had  to  bear  a  disproportionate  share 
of  the  non-economic  damages? 

Answer.  Senator  Thurmond  I  do  not  agree  with  Ms.  Smith's  view  of  the  jury  sys- 
tem. I  have  been  presenting  matters  to  juries  for  over  twenty  years  and  I  have  a 
high  respect  for  the  forthright  manner  in  which  they  address  cases  I  do  not  believe 
that  juries  will  fail  to  find  liability  because  joint  and  several  liability  rights  are  part 
of  the  law.  If  a  jury  believes  that  a  defendant  is  responsible  for  harm  to  another 
then  they  will  so  find  and  I  do  not  favor  a  system  in  which  a  jury  should  be  encour- 
aged to  find  liability  if  they  have  doubt  as  to  actual  fault. 

Additionally,  eliminating  several/joint  liability  for  non-economic  damages  is  a  di- 
rect, slap  in  the  face  to  women,  children  and  the  elderly.  One  of  the  basis  of  our 
civil  system  of  justice  is  a  recognition  of  the  value  of  a  person  and  the  value  of  qual- 
ity of  life.  If  we  eliminate  from  our  society  the  concept  that  one's  quality  of  life  is 
important  we  are  going  backwards.  The  award  of  non-economic  damages  has  its  ori- 
gin in  our  forefathers'  belief  that  citizens  are  entitled  to  life,  liberty  and  the  pursuit 
of  happiness. 

Question  7.  Ms.  Weaver,  do  you  see  any  distinction  between  use  of  protective  or- 
ders in  cases  where  liability  is  admitted  or  proven  compared  to  settlements  where 
the  defendant  does  not  admit  liability? 

Answer.  Senator  Thurmond  I  do  not  favor  any  order  which  has  its  purpose  or  ef- 
fect to  hide  from  the  American  public  information  about  unsafe  products.  I  do  not 
believe  the  courts  or  the  legislature  should  approve  any  action  or  order  of  law  which 
secretes  information  from  the  public  about  hazards  to  which  adults  and  children  are 
unknowingly  being  subjected.  The  settlement  of  a  case  does  not  justify  hiding  safety 
information  from  the  public  which  could  prevent  future  injuries,  and  incidently,  fu- 
ture litigation  concerning  those  injuries. 

Senator  HEFLIN.  Ms.  Finley? 

STATEMENT  OF  LUCINDA  M.  FINLEY 

Ms.  Finley.  Thank  you,  Senator.  I  just  want  to  announce  at  the 
outset  that  in  about  50  minutes  I  am  going  to  have  to  leave  to 
catch  an  airplane,  and  if  anyone  is  not  able,  therefore,  to  ask  me 
a  question,  I  will  promptly  respond  to  any  written  questions.  I  am 
sorry  for  the  inconvenience. 

Senator  Heflin.  Well,  that  coincides  with  my  schedule,  too. 

[Laughter.] 

Ms.  Finley.  I  am  Prof.  Lucinda  Finley  from  the  State  University 
of  New  York  at  Buffalo  Law  School,  and  I  am  here  testifying  today 
as  a  professor  who  teaches  toxic  torts  and  products  liability, 
amongst  other  subjects.  I  am  speaking  not  on  behalf  of  any  particu- 
lar interest  group  or  industry  or  consumer  group,  but  generally  as 
someone  who  is  concerned  about  the  equity  of  the  tort  system,  par- 
ticularly the  gender  equity. 

Most  of  my  research  in  tort  law  concentrates  on  how  various  as- 
pects of  the  system,  including  damages  rules,  affect  women,  and  I 
think  there  are  two  aspects  of  S.  687  that  do  have  potentially  seri- 
ous consequences  for  women,  unintended  adverse  consequences,  I 
am  sure. 

One  is  section  206,  the  provision  to  eliminate  the  joint  aspects 
of  liability  for  noneconomic  or  nonpecuniary  loss  damages,  and  the 
other  provision  that  raises  gender  concerns  is  one  that  has  received 
a  lot  of  discussion  in  the  previous  panel,  and  that  is  section  203(b), 
the  proposal  to  eliminate  punitive  damages  for  drug  and  medical 
devices  even  when  the  manufacturer  meets  the  standard  of  con- 
scious, flagrant  disregard  for  safety,  simply  because  the  overbur- 
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dened,  sometimes  unfortunately  inadequate,  FDA  has  previously 
approved  the  device. 

So,  first,  let  me  make  a  few  comments  on  the  noneconomic  loss 
provisions.  I  think  Representative  Mink  did  quite  an  eloquent  job 
of  addressing  some  of  my  main  concerns.  I  noted  in  his  statement 
Senator  Thurmond,  a  sponsor  of  the  bill,  with  understandable 
pride,  noted  that  the  bill  does  maintain  full  recovery  from  all  tort 
feasors  for  economic  loss  damages,  and  noted  that  it  only  makes  it 
harder  for  plaintiffs  to  recover  their  noneconomic  or  nonpecuniary 
loss  damages. 

I  say  to  you  if  you  consider  it  important  to  maintain  full  recovery 
for  economic  loss  damages,  why  not  also  for  noneconomic  loss  dam- 
ages? I  think  that  the  proposal  to  tinker  with  noneconomic  loss 
damages  seems  to  rest  on  the  assumption  that  they  are  less  impor- 
tant or  somehow  less  real  because  they  are  not  as  easily  quantified. 
But  as  Representative  Mink  pointed  out,  particularly  with  repro- 
ductive harm  which,  of  course,  can  adversely  affect  men  as  well  as 
women,  reproductive  injuries  affect  injured  people  primarily  in 
noneconomic  Ways.  The  impaired  ability  to  have  children,  or  the 
impaired  ability  to  have  healthy  children,  the  impaired  ability  to 
have  a  normal,  pleasurable  sex  life — these  aspects  of  injury  are  ad- 
dressed only  through  noneconomic  loss  damages. 

Because,  unfortunately,  so  many  drugs  and  medical  devices  to  be 
used  in  connection  with  women's  bodies  have  injured  women  in 
precisely  these  nonpecuniary  ways,  any  limitation  on  noneconomic 
loss  damages  or  on  the  ability  to  recover  them  can  adversely  affect 
women's  health  interests. 

Now,  quickly,  because  the  yellow  light  is  on,  turning  to  the  puni- 
tive damages  provisions,  I  would  like  to  point  out  that  in  my  testi- 
mony as  well  as  witnesses  before  this  committee  and  others,  we 
have  noted  numerous  instances  of  FDA  failure,  including  overlook- 
ing or  ignoring  adverse  incident  reports,  approving  warning  label 
contents  that,  in  fact,  are  contraindicated  by  the  very  information 
given  to  the  FDA,  manufacturer  failure  to  comply  with  the  FDA 
warning  statements  and  FDA  not  doing  anything  about  it,  FDA  sit- 
ting back  and  for  9-or-so  years,  as  with  breast  implants,  collecting 
adverse  information  and  not  promptly  acting. 

Congress  itself  has  had  a  series  of  oversight  investigations  and 
reports  about  frequent  failures  in  FDA  regulation,  and  I  think  in 
order  to  adopt  the  FDA  defense  of  section  203,  Congress  would 
have  to  ignore  all  of  its  own  reports  over  the  last  decade  or  so,  and 
I  think  that  is  not  exactly  a  wise  policy  decision  to  do  so. 

Again,  in  particular,  so  many  drugs  and  devices,  often  because 
of  inadequate  inclusion  of  women  in  clinical  research  trials,  have 
caused  particular  problems  in  women's  bodies  and  for  their  off- 
spring. We  have  had  a  lot  of  discussion  in  the  previous  panel  about 
IUD's,  breast  implants,  DES.  These  are  just  several  of  many  exam- 
ples. 

So,  again,  because  of  the,  I  think,  continued  instances  of  drugs 
and  medical  devices  designed  to  be  used  on  women's  bodies  that 
are  not  adequately  studied  and  thus  turn  out  to  have  serious  repro- 
ductive consequences,  the  insulation  of  manufacturers  simply  be- 
cause of  prior  FDA  approval  would  also  have  particularly  adverse 
consequences  on  women's  health. 
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A  final  point.  Several  recent  articles  on  the  problems  of  gender 
bias  in  medical  research  have  stressed  that  the  liability  system  is 
an  important  factor  pushing  toward  greater  inclusion  of  women  in 
drug  studies.  Thus,  I  think  what  follows  from  that  is  if  you  take 
a  pressure  point  off  of  pharmaceutical  and  medical  device  manufac- 
turers, an  important  incentive  for  more  adequately  studying  ad- 
verse effects  on  women  in  advance  will  be  removed. 

Thank  you. 

[Ms.  Finley  submitted  the  following:! 

Prepared  Statement  of  Lucinda  M.  Finley  on  Behalf  of  the  State  University 
of  New  York  at  Buffalo  School  of  Law 

summary 

1.  The  bill  adds  new  complexity  and  ambiguity  to  products  liability  law  that  may 
do  little  more  than  add  legal  expense  to  these  already  costly  cases.  Consequently, 
those  advocating  changes  in  existing  products  liability  law  should  have  to  dem- 
onstrate by  compelling  evidence,  and  not  simply  fear  or  anecdote,  the  need  for  such 
chsnffGS 

2.  Section  203(b),  limiting  punitive  damages  when  the  FDA  has  previously  ap- 
proved a  drug  or  medical  device,  raises  several  concerns: 

a)  The  bill  leaves  on  injured  people  the  burden  of  regulatory  delay  or  inadequacy 
due  to  inadequate  resources  or  industry  political  pressure.  The  existing  tort 
rule  that  regulatory  standards  are  a  floor  but  not  a  ceiling  is  a  sound  one, 
because  it  enables  the  tort  system  to  serve  as  a  check  on  or  back  up  for  the 
regulatory  system. 

b)  The  bill  will  have  an  adverse  impact  on  women,  because  many  of  the  products 
that  have  received  inadequate  testing  or  inadequate  regulatory  oversight,  or 
have  occasioned  suppression  of  dangers  or  misleading  advertising  to  allay 
fears  of  serious  dangers  have  been  products  for  use  in  women's  bodies,  often 
in  connection  with  reproduction. 

c)  The  bill  will  remove  the  deterrent  value  of  punitive  damages  in  several  in- 
stances of  recognized  flagrant  disregard  for  health  and  safety,  such  as  failure 
to  investigate  mounting  reports  of  harm  and  failure  to  warn,  subsequent  to 
FDA  approval  and  initial  marketing,  of  newly  revealed  dangers. 

3.  Section  206,  providing  for  several  liability  only  for  noneconomic  loss  damages, 
rests  on  a  fundamental  misunderstanding  of  joint  liability.  Only  a  tortfeasor-— i.e. 
an  actor  whose  misconduct  has  caused  the  harm — can  be  held  liable,  either  jointly 
or  severally. 

4.  Section  206  also  rests  on  faulty  assumptions  about  the  lack  of  seriousness  or 
subjectivity  of  nonpecuniary  harm.  Many  nonpecuniary  injuries,  such  as  loss  of  re- 
productive function,  are  among  the  most  important  injuries  that  people  can  suffer. 

5.  Because  most  aspects  of  reproductive  injuries  to  women  harm  in  ways  the  tort 
system  regards  as  leading  to  noneconomic  loss,  the  bill's  limitation  on  the  ability 
of  wrongfully  injured  people  to  collect  their  full  nonpecuniary  loss  has  an  adverse 
impact  on  women. 


Mr.  Chairman,  and  members  of  the  Subcommittee,  I  thank  you  for  the  oppor- 
tunity to  present  my  views  on  S.  687,  the  Product  Liability  Fairness  Act.  I  am  Pro- 
fessor Lucinda  Finley,  a  Professor  of  Law  at  the  State  University  of  New  York  at 
Buffalo  School  of  Law.  My  teaching  and  research  areas  include  tort  law  and  toxic 
torts.  I  am  a  past  Chair  of  the  Torts  and  Compensation  Systems  Section  of  the  Asso- 
ciation of  American  Law  Schools,  and  I  am  currently  working  on  a  Tort  Law  case- 
book. In  particular,  my  research  has  concentrated  on  the  impact  of  damages  recov- 
ery provisions  on  women,  and  on  pharmaceutical  products  and  medical  devices  that 
cause  reproductive  injuries.  I  appear  before  you  today  as  an  independent  professor — 
I  am  not  representing  the  interests  of  any  particular  group  or  industry  that  might 
be  affected  by  changes  in  product  liability  law.  Rather,  I  am  testifying  because  my 
research  into  the  implications  of  tort  damages  principles  on  women  gives  me  con- 
cern that  some  aspects  of  S.  687  may  have  adverse  consequences  on  women's  health. 
Drawing  on  my  research,  I  would  like  to  address  two  aspects  of  S.  687:  1)  Section 
203(b),  concerning  proposed  limitations  on  punitive  damages  for  drugs  and  medical 
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devices  approved  by  the  Food  and  Drug  Administration;  and  2)  Section  206,  propos- 
ing to  eliminate  joint  liability  for  noneconomic  loss  damages. 

Before  turning  to  these  specific  provisions,  I  would  like  to  offer  some  general  ob- 
servations on  S.  687.  Given  the  multistats  distribution  of  most  products,  I  agree 
that  uniformity  in  products  liability  substantive  rules  is  both  efficient  and  desirable. 
S.  687  is  not  likely,  however,  to  achieve  as  much  uniformity  as  the  proponents  of 
uniformity  contend.  First,  the  bill  leaves  non-diversity  cases  in  state  courts,  so  there 
remains  just  as  much  room  for  varying  state  court  interpretations  as  currently  ex- 
ists. Indeed,  S.  687  is  likely  to  lead  to  even  more  variations  in  court  interpretations, 
because  federal  courts  sitting  in  diversity  over  products  liability  cases  will  no  longer 
be  obligated  to  follow  the  decisions  of  the  relevant  state  courts  on  any  aspect  of 
products  liability  dealt  with  in  federal  legislation.  Moreover,  S.  687  seems  to  create 
uniformity  only  in  one  direction — it  curtails  state  law  when  defense  interests  per- 
ceive that  law  to  benefit  injured  people,  but  it  does  not  uniformly  expand  state  law 
in  ways  that  would  help  injured  people.  For  example,  Section  203  allows  punitive 
damages  "if  otherwise  permitted  by  applicable  law."  This  means  that  state  law  will 
still  largely  control  whether  punitive  damages  are  available  in  the  particular  type 
of  product  liability  case,  while  federal  law  will  supply  the  standards  for  assessing 
punitive  damages.  So,  in  states  that  have  eliminated  or  severely  cut  back  punitive 
damages,  injured  people  will  not  be  able  to  resort  to  this  deterrent  measure.  If  uni- 
formity is  so  important,  why  shouldn't  all  injured  people  in  the  United  States  be 
entitled  to  try  to  meet  the  standard  of  proof  for  punitive  damages?  Why  should  an 
injured  person's  entitlement  to  punitive  damages  vary  by  state?  Another  example 
of  selective  uniformity  that  disadvantages  injured  people  is  provided  by  Section  206. 
This  provision  proposes  to  eliminate  joint  liability  for  non-economic  loss  damages. 
Reports  on  previous  versions  of  the  federal  product  liability  legislation  state  that 
eliminating  joint  liability  for  economic  loss  damages  as  well  would  have  too  severe 
an  impact  on  the  ability  of  injured  people  to  get  full  recovery.  But,  by  not  specifi- 
cally mandating  that  in  all  products  liability  cases  joint  as  well  as  several  liability 
should  apply  to  economic  loss  damages,  the  bill  allows  great  lack  of  uniformity. 
Some  states  have  eliminated  joint  liability,  while  most  have  not,  so  injured  people 
in  some  states  may  not  be  able  to  fully  collect  all  of  their  economic  loss  damages. 
Again,  if  uniformity  is  so  desirable,  why  shouldn't  Congress  provide  for  uniformity 
of  treatment  of  all  damages  by  specifically  stating  that  joint  and  several  liability 
shall  be  retained  for  economic  loss  damages,  no  matter  what  state  the  injured  per- 
son lives  in? 

Another  frequently  offered  justification  for  federal  product  is  the  need  to  reduce 
litigation  costs.  This,  too,  is  certainly  a  salutary  goal.  Unfortunately,  however,  S. 
687  is  not  likely  to  advance  this  goal.  There  are  several  aspects  of  S.  687  that  may 
actually  create  more  litigation  and  multiply  legal  costs  for  both  manufacturers  and 
injured  plaintiffs.  For  example,  there  will  be  litigation  generated  by  Section  102  to 
determine  whether  a  refusal  to  proceed  pursuant  to  alternative  dispute  resolution 
was  "in  good  faith."  There  will  be  litigation  generated  by  Section  203(d)  to  deter- 
mine whether  particular  evidence  is  or  is  not  relevant  only  to  punitive  damages  Ad- 
ditional litigation  will  also  be  generated  by  the  need  to  determine,  in  accordance 
with  section  206,  a  percentage  of  responsibility  for  noneconomic  loss.  The  vague 
standard  in  section  206  will  also  generate  litigation  and  conflicting  decisions  over 
whether  a  "percentage  of  responsibility"  means  an  allocation  of  causal  responsibility, 
an  allocation  or  assessment  of  relative  degrees  of  fault  or  moral  blameworthiness, 
or  instead  requires  a  perhaps  physically  impossible  attempt  to  divide  a  plaintiffs 
indivisible  injury. 

Indeed,  when  I  apply  a  litigator's  mindset  to  this  bill,  I  can  see  numerous  provi- 
sions and  ambiguities  that  will  initially  generate  additional  proceedings  and  ap- 
peals. Lawyers  may  in  fact  be  the  primary  beneficiaries  of  this  bill,  and  defense  in- 
terests, who  already  pay  often  exorbitant  hourly  rates  to  lawyers,  may  be  left  re- 
peating the  old  adage  "be  careful  what  you  wish  for,  you  may  just  get  it." 

My  concerns  about  injecting  new  confusion  and  ambiguity,  as  well  as  increased 
legal  costs  into  products  liability  leads  me  to  urge  that  before  you  support  federaliz- 
ing and  changing  products  liability  law,  you  hold  the  proponents  of  such  change  to 
the  burden  of  proof  they  seek  to  impose  on  injured  claimants  seeking  punitive  dam- 
ages: such  proponents  should  demonstrate,  by  clear  and  convincing  evidence,  and 
not  by  fear,  innuendo,  and  overdramatized  anecdote,  that  the  existing  products  li- 
ability system  really  is  broken  and  in  need  of  fixing  that  cannot  be  provided  by  state 
courts  and  state  legislatures. 
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SECTION  203(B):  LIMITATIONS  ON  PUNITIVE  DAMAGES  FOR  DRUGS  OR  MEDICAL  DEVICES 

A.  Proposals  to  limit  punitive  damages  are  based  on  pears  refuted  by  empirical  evi- 
dence 
As  this  Committee  is  well  aware,  the  subject  of  punitive  damages  in  product  li- 
ability cases  has  generated  a  vast  amount  of  heat  from  manufacturing  interests. 
What  light  has  been  shed  on  the  subject,  however,  from  more  disinterested  sources 
such  as  academic  researchers  i,  the  GAO  2,  and  the  ABA  3,  reaches  conclusions  tell- 
ing for  their  essential  agreement: 

•  Apart  from  asbestos  cases,  in  other  products  liability  cases,  including  drug  and 
medical  device  cases,  the  frequency  of  punitive  damages  awards  since  1980  is 
decreasing.4 

•  The  impression  that  punitive  damages  are  routinely  awarded  in  huge  amounts 
that  bear  no  relationship  to  compensatory  awards  is  a  false  one,  fueled  by  the 
tendency  of  the  media  and  the  business  community  to  feature  a  few  mega- 
awards,  without  mentioning  that  those  awards  are  often  reduced  later  by  the 
trial  court  or  an  appellate  court.  When  punitive  damages  awards  since  1965  are 
controlled  for  inflation,  there  has  been  little  change  in  the  median  size  of 
awards,  and  the  ratio  of  awards  is  only  slightly  more  than  the  amount  of  com- 
pensatory damages. 

•  The  overwhelming  majority  of  plaintiffs  who  received  punitive  damages  suffered 
catastrophic  injury  or  death. 

•  When  punitive  damages  are  imposed,  they  are  attributable  to  severe  manufac- 
turer misconduct  that  constitutes  flagrant  disregard  of  safety.  Three  out  of  four 
product  liability  punitive  damages  awards  involve  failure  to  warn  of  well-known 
dangers,  or  the  failure  to  remedy,  after  marketing  or  regulatory  approval, 
known  serious  dangers.  In  most  of  these  cases  high  corporate  management  had 
knowledge  of  the  health  hazards  and  made  conscious  decisions  to  do  nothing  to 
improve  safety  or  actively  to  suppress  information  of  the  hazards  or  to  falsify 
data.5 

In  light  of  the  mounting  empirical  evidence  that  punitive  damages  awards  are  not 
increasing,  and  are  awarded  only  in  instances  of  flagrant  disregard  for  safety,  pro- 
ponents of  cutting  back  on  the  circumstances  or  the  types  of  products  for  which  pu- 
nitive damages  can  be  awarded  have  a  heavy  burden.  They  must  be  able  to  answer 
satisfactorily  the  following  question:  why  should  a  manufacturer  of  a  drug  or  medi- 
cal device  whose  behavior  meets  the  standard  in  S.  687  for  punitive  damages — con- 
scious, flagrant  indifference  to  human  safety— be  insulated  from  punitive  damages 
because  a  regulatory  agency  with  limited  resources  and  often  slow  response  time 
previously  approved  marketing  the  drug  or  medical  device?  Or,  to  put  the  question 
another  way,  why  should  a  person  who  is  injured  by  a  drug  or  medical  device  whose 
manufacturer  has  engaged  in  conscious,  flagrant,  indifference  to  human  safety  not 
receive  punitive  damages,  when  a  person  injured  by  another  type  of  product  whose 
manufacturer  had  been  equally  indifferent  to  safety  would  receive  punitive  dam- 
ages? 

While  S.  687  would  still  permit  punitive  damages  when  the  drug  or  medical  de- 
vice manufacturer  has  withheld  information  from  the  FDA  or  misrepresented  infor- 
mation to  the  agency,  these  are  not  the  only  situations  that  may  demonstrate  con- 
scious disregard  of  human  safety.  Consider  the  situation  where  a  drug  or  device 
manufacturer  of  an  approved  drug  submits  information  about  subsequent  adverse 
reactions  to  the  FDA,  but  fails  to  warn  physicians  and  engages  in  a  misleading  ad- 
vertising campaign  denying  that  there  are  anY  problems.  The  FDA  then  fails  to  act 
in  the  face  of  the  mounting  reports  of  serious  problems,  and  the  manufacturer  con- 


i  See  Michael  Rustad,  In  Defense  of  Punitive  Damages  in  Products  Liability:  Testing  Tort 
Anecdotes  with  Empirical  Data,  78  Iowa  L.  Rev.  1  (1992);  Thomas  Koenig  and  Michael  Rustad, 
Demystifying  Punitive  Damages  in  Product  Liability  Cases:  A  Survey  of  a  Quarter  Century  of 
verdicts  (Roscoe  Pound  Foundation,  1991);  S.  Daniels  and  J.  Martin,  Myth  and  Reality  in  Puni- 
tive Damages,  75  Minn.  L.  Rev.  1  (1990)  (authors  are  researchers  at  American  Bar  Foundation); 
Peterson,  Sharma  &  Stanley,  Punitive  Damages:  Empirical  Findings  (Rand  Inst,  for  Civil  Jus- 
tice, Report  R-3311-1CJ). 

2  GAO,  Product  Liability:  Verdicts  and  Case  Resolution  in  Five  States  (Sept.  1989). 

3  Report  of  the  Special  ABA  Committee  on  Punitive  Damages:  A  Constructive  Examination 
(ABA  1986). 

4  Only  15  percent  of  the  punitive  damage  awards  in  all  the  products  liability  cases  studied 
by  Professor  Rustad  came  in  cases  involving  drugs  or  medical  devices.  Rustad,  In  Defense  of 
Punitive  Damages,  78  Iowa  L.  Rev.  1,  47  (1992). 

5  See  Rustad,  78  Iowa  L.  Rev.  at  66,  67-75. 
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tinues  to  deny  to  physicians  and  the  public  that  there  are  any  reasons  for  concern.6 
Or,  the  manufacturer  knows  that  there  is  a  readily  available  and  relatively  inexpen- 
sive change  that  can  be  made  to  the  device,  such  as  changing  the  tail  string  on  the 
Dalkon  Shield  IUD,  or  a  change  in  the  components  of  the  drug  that  will  greatly  re- 
duce the  problem  identified  by  the  mounting  adverse  incident  reports,  but  the  man- 
ufacturer fails  to  take  the  corrective  measure.  Or,  consider  the  scenario  where  sub- 
sequent testing  or  adverse  incident  reports  demonstrate  that  the  product  causes  far 
greater  harm  than  medical  benefit,  yet  the  FDA  does  not  act  promptly  to  withdraw 
approval,  and  the  manufacturer  takes  no  voluntary  action  to  cease  marketing  the 
drug  or  device. 

These  scenarios  demonstrate  that  a  manufacturer  may  comply  with  FDA  report- 
ing requirements  and  still,  vis-a-vis  doctors  and  the  public,  engage  in  flagrant  dis- 
regard of  human  safety.  These  scenarios  also  demonstrate  that  the  FDA  is  not  al- 
ways a  perfect  watchdog  for  the  safely  of  drugs  and  devices,  for  reasons  I  develop 
in  the  next  section  of  this  written  testimony.  While  S.  687  does  still  permit  punitive 
damages  if  the  manufacturer  of  the  drug  or  device  has  falsified  information  given 
to  the  FDA,  or  failed  to  report  required  information,  or  has  submitted  misleading 
information  by,  for  example,  greatly  downplaying  risks  or  failing  to  mention  adverse 
studies,  as  the  above  scenarios  illustrate  these  are  not  the  only  situations  that 
might  meet  the  standards  for  punitive  damages.  So,  why,  in  the  scenarios  described 
above,  all  of  which  involve  behavior  that  should  be  strongly  deterred,  should  the 
drug  or  device  manufacturer  be  insulated  from  punitive  damages?  Why  isn't  the 
standard  of  conscious,  flagrant  disregard  for  human  safety  enough  protection  for  the 
pharmaceutical  industry,  as  it  is  for  other  industries? 

An  answer  that  is  frequently  given  by  advocates  of  insulating  drug  and  medical 
device  manufacturers  from  punitive  damages  is  that  manufacturers'  fears  and  per- 
ceptions of  runaway  punitive  damages  may  discourage  them  from  bringing  poten- 
tially lifesaving  drugs  to  market.  Members  of  Congress,  as  responsible  makers  of 
public  policy,  must  carefully  examine  the  validity  of  such  claims.7  A  recent  Rand 
Institute  for  Civil  Justice  Report,8  suggests  that  these  perceptions  are  fueled  by  only 
three  examples  that  are  oft-repeated  and  distorted  or  blown  out  of  proportion  with 
each  retelling.  The  study  also  concludes  that  the  distorted  perceptions  about  the 
magnitude  and  frequency  of  punitive  damages  are  not  likely  to  be  overcome  by  li- 
ability policy  reform.  Education,  more  empirical  research,  and  more  responsible  re- 
porting may  be  more  effective  ways  to  address  the  distorted  perceptions  than  to 
alter  product  liability  law  in  ways  that  may  reduce  incentives  to  pay  greater  atten- 
tion to  safety.  The  empirical  data  about  the  frequency,  amount  and  circumstances 
of  punitive  damages  awards  in  products  liability  cases  in  general,  and  drug  or  medi- 
cal device  cases  in  particular  speak  clearly  to  the  fears  of  the  potential  innovator: 
if  your  company  displays  the  basic  level  of  regard  for  public  health  and  safety  that 
it  claims  it  indeed  has,  and  that  fortunately  many  manufacturers  do  indeed  have, 
and  does  not  commit  fraud,  falsify  data  or  submit  misleading  summaries  of  data, 
does  not  utterly  fail  to  engage  in  minimally  scientifically  adequate  tests,  does  not 
cover  up  mounting  evidence  of  safety  hazards  and  serious  injuries,  or  does  not  put 
profit  concerns  ahead  of  safety  by  taking  no  remedial  or  warning  action  in  the  face 
of  mounting  and  compelling  evidence  of  serious  injuries,  then  your  company  does 
not  have  any  reasonable  fears  of  punitive  damages  awards. 

The  concern  about  discouraging  the  introduction  of  potentially  life-saving  drugs 
is  especially  salient  in  the  case  of  live-virus  vaccines.  Because  such  vaccines  are 
both  more  inherently  dangerous  and  more  effective  than  vaccines  that  do  not  con- 
tain a  live  virus,  liability  concerns  and  public  health  concerns  are  often  in  tension. 
Congress  has  responded  to  the  need  to  assure  availability  of  childhood  vaccines  by 
enacting  special  legislation  regulating  compensation  for  vaccine-induced  injuries,  the 
National  Childhood  Vaccine  Injury  Act  of  1986.  A  specialized  legislative  approach 


6  This  scenario  is  drawn  from  the  examples  of  the  Dalkon  Shield  and  silicon  gel  breast  implant 
devices. 

7  An  example  of  the  need  to  greet  claims  that  punitive  damages  are  discouraging  the  introduc- 
tion of  safe  and  useful  new  products  with  a  healthy  degree  of  skepticism  is  provided  by  testi- 
mony that  Peter  Huber,  the  well  known  author  and  critic  of  the  tort  system,  gave  to  this  Com- 
mittee in  1990.  Huber  claimed  that  Monsanto  refused  to  bring  to  market  a  safe  asbestos  sub- 
stitute because  of  fears  of  the  liability  system.  Hearings  on  S.  1400  before  the  Consumer  Sub- 
committee of  the  Senate  Comm.  on  Commerce,  Science,  and  Transportation,  101st  Cong.,  2d 
Sess.  340  (1990).  What  Huber  failed  to  reveal,  however,  is  that  test  animals  injected  with  this 
supposedly  safe  product  developed  sarcomas,  and  that  Monsanto's  claim  that  this  was  of  little 
or  no  relevance  to  likely  effects  in  humans  was  refuted  by  some  eminent  scientists  and  public 
health  experts.  See  Rustad,  supra,  78  Iowa  L.  Rev.  at  78-79,  n.345. 

8Garber,  "Product  Liability  and  the  Economics  of  Pharmaceuticals  and  Medical  Devices," 
Rand  Institute  for  Civil  Justice  Report  No.  R-4285-ICJ  1993. 
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to  other  vaccines,  such  as  an  AIDs  vaccine  should  one  become  available,  can  cer- 
tainly be  employed  again.  There  is  little  need  to  alter  product  liability  principles  for 
all  drugs  and  devices  because  of  concerns  about  the  unique  case  of  vaccines. 

B.  The  proposal  to  cut  off  punitive  damages  in  most  instances  of  FDA  approval  elimi- 
nates an  important  safety  valve  when  regulatory  oversight  is  Too  slow  or  fails 

While  several  of  the  instances  in  which  punitive  damages  have  been  awarded  in 
drug  or  medical  device  cases  would  still  warrant  punitive  damages  under  Section 
203(b)  of  S.  687 — withholding  information  from  or  misrepresenting  information  to 
the  FDA — there  are  still  several  important  areas  of  concern  that  this  subcommittee, 
concerned  as  I'm  sure  it  is  about  health  and  safety  and  gender  equity  in  addition 
to  the  business  climate  for  manufacturing  should  seriously  consider. 

The  first  concern  is  whether  the  FDA,  strapped  for  investigatory  and  enforcement 
resources  and  lacking  staff  to  do  its  own  scientific  investigations,  is  always  an  effec- 
tive, prompt,  or  adequate  regulator.  One  reason  for  the  traditional  tort  rule  that 
regulatory  approval  does  not  preempt  tort  liability  is  the  recognition  that  regulatory 
agencies  may  themselves  not  always  be  the  most  effective  guarantors  of  public  safe- 
ty, and  that  tort  liability  can  serve  as  an  important  check,  or  additional  safety 
valve,  when  the  regulatory  agency  is  strapped  for  resources,  overwhelmed  with 
other  matters,  or  too  slow  to  respond.  For  example,  with  breast  implant  devices, 
over  the  years  of  their  increasing  use,  there  was  mounting  evidence — much  of  it 
gleaned  from  company  documents  through  the  discovery  process  in  lawsuits — that 
the  manufacturers  were  aware  that  the  implants  could  leak  and  rupture  and  the 
silicone  leakage  in  women's  bodies  could  have  serious  adverse  health  effects.  Yet  it 
was  almost  nine  years  after  the  first  punitive  damages  verdict — a  verdict  imposed 
because  of  the  company's  conscious  failure  to  warn  physicians  or  women  of  the 
known  dangers  and  its  misrepresentation  of  the  product's  safety  in  package  inserts 
and  promotional  literature — before  the  FDA  convened  an  investigation  of  these  de- 
vices. 

In  the  case  of  the  Dalkon  Shield  intrauterine  device,  the  FDA  in  1974  initially 
asked  A.H.  Robins  Co.  to  suspend  marketing  until  the  agency  could  review  serious 
questions  about  the  device's  safety,  but  six  months  later  the  FDA  allowed  marketing 
to  resume  so  long  as  Shields  were  registered  and  adverse  effects  were  reported. 
Then,  despite  accumulating  evidence  of  serious,  sometimes  fatal  infections,  septic 
abortions,  perforated  uteruses,  and  infertility,  neither  the  FDA  nor  the  manufac- 
turer took  any  remedial  action.  A.H.  Robins  did  not  warn  physicians,  nor  did  it  re- 
call the  product.  Instead,  the  company  issued  press  releases  saying  there  was  no 
reason  for  current  users  to  have  the  device  removed.  It  was  not  until  ten  years  later, 
when,  in  1984,  some  large  punitive  damages  awards  were  issued  by  juries,  and  a 
federal  judge  strongly  urged  the  company  to  contact  doctors  and  women  and  remedy 
the  danger,  that  the  manufacturer  offered  to  remove  this  deadly  product  from  wom- 
en's bodies.9 

Another  recent  episode  of  mounting  injury,  a  known  danger,  and  regulatory  inac- 
tion is  provided  by  the  Bjork-Shiley  heart  valves.  The  FDA  approved  the  valves  de- 
spite strong  evidence  of  frequent  breakage  during  clinical  trials.  Ten  years  after  the 
FDA  approval,  the  manufacturer  had  reported  to  the  agency  248  deaths  resulting 
from  the  predictable  fractures  of  the  valves.  Still  the  FDA  did  nothing.  This  alarm- 
ing situation  prompted  an  investigation  and  scathing  critique  of  the  FDA  by  the 
House  of  Representatives  Subcommittee  of  Oversight  and  Investigations  of  the  Com- 
mittee on  Energy  and  Commerce.  The  report  concluded  that  the  FDA  failed  to  heed 
its  own  staffs  reports  and  warnings,  failed  actively  to  monitor  the  manufacturer  and 
was  lax  in  requiring  it  to  submit  information,  abdicated  the  role  of  getting  risk  in- 
formation out  to  doctors  and  patients  to  the  manufacturer,  and  failed  to  monitor  or 
require  corrections  in  the  misleading  information  distributed  by  the  manufacturer. 
Staff  Report,  "Earn  as  You  Learn:  Shiley  Inc.'s  Breach  of  the  Honor  System  and 
FDA's  Failure  in  Medical  Device  Regulation,"  Staff  Report  No.  26-766,  Subcommit- 
tee on  Oversight  and  Investigations  of  the  Comm.  on  Energy  and  Commerce,  U.S. 
House  of  Representatives  (February  1990). 

Another  sad  example  of  regulatory  failure  is  provided  by  the  anti-arthritis  drug 
Oraflex.  The  manufacturer  Eli  Lilly  submitted  favorable  as  well  as  unfavorable  safe- 
ty studies  to  the  FDA.  Due  to  a  filing  backlog  in  the  FDA,  however,  FDA  staff  re- 
sponsible for  reviewing  Oraflex  were  unaware  of  several  clinical  trial  reports  dem- 
onstrating serious  adverse  reactions  to  the  drug.  Shortly  after  the  FDA  approval, 
there  were  so  many  reports  of  such  serious  and  sometimes  fatal  liver  and  kidney 
reactions  that  Eli  Lilly  had  to  withdraw  the  drug.  This  situation  prompted  a  Con- 


»See,  e.g.,  Tetuan  v.  A.H.  Robins,  241  Kan.  441,  738  P.2d  1210  (1987);  Richard  B.  Sobol,  Bend- 
ing the  Law  10-22  (1991). 
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gressional  investigation,  which  criticized  the  FDA  for  its  failure  to  review  all  the 
data  submitted  by  Lilly  as  well  as  its  approval  of  warning  language  submitted  by 
Lilly  that  was  directly  contrary  to  adverse  incident  reports.  House  Comm.  on  Gov- 
ernment Operations,  "Deficiencies  of  FDA's  Regulation  of  the  New  Drug  Oraflex," 
H.R.  Rep.  511,  98th  Cong.,  1st  Sess.  (1983)."> 

While  there  are  certainly  commendable  instances  in  which  the  FDA  has  acted 
swiftly  to  prevent  dangerous  drugs  or  devices  from  injuring  U.S.  consumers,  such 
as  the  FDA's  refusal  to  cave  in  to  intense  manufacturer  pressure  and  approve  tha- 
lidomide for  use  during  pregnancy  in  the  U.S.11,  the  instances  recounted  above,  as 
well  as  others,  should  illustrate  the  wisdom  of  the  traditional  tort  approach  of  not 
automatically  allowing  regulatory  approval  to  insulate  manufacturers  from  liability 
for  their  flagrant  misconduct.  When  the  regulatory  agency  has  proven  inadequate 
to  monitor,  prevent,  or  correct  the  health  threat  caused  by  known  dangers,  then  why 
should  the  manufacturer  that  has  continued  to  market  or  failed  to  correct  the  dan- 
gerous drug  or  device  be  insulated  from  punitive  damages?  Why  should  the  people 
injured  by  the  continued  use  of  the  dangerous  drug  or  device  bear  the  burden  of 
both  the  manufacturer's  flagrant  misconduct  and  the  FDA's  inadequacies  or  limited 
resources?  Why  should  society  be  deprived  of  the  fall  back  deterrent  protection  of 
punitive  damages  awards,  which  in  several  instances  have  finally  been  what  has 
prompted  adequate  remedial  action? 

C.  The  proposal  to  curtail  punitive  damages  when  the  FDA  has  approved  a  drug  or 
device  presents  particularly  grave  risks  to  women's  health 

It  is  neither  accidental  nor  coincidental  that  several  of  the  instances  of  regulatory 
failure  and  flagrant  corporate  disregard  for  health  and  safety  mentioned  above  con- 
cern products  intended  to  be  used  in  women's  bodies  or  in  connection  with  women's 
reproductive  systems.  Too  many  of  the  most  tragic  and  preventable  instances  of  un- 
safe drugs  or  devices  have  involved  women's  reproductive  health:  D.E.S.,  which 
some  have  called  one  of  the  greatest  public  health  disasters  of  the  20th  century;  the 
Dalkon  Shield;  the  Copper-7;  Rely  Tampons;  Accutane;  Ritodine 12;  breast  implants. 
There  may  be  others  predictably  looming  on  the  horizon.  Many  of  the  widely  used 
infertility  drugs,  for  example,  despite  warnings  from  the  medical  profession  for  the 
need  for  such  testing,  have  not  been  adequately  tested  for  possible  adverse  effects 
on  any  children  conceived  while  using  them,  nor  have  they  been  tested  for  any  extra 
health  risks  they  may  present  to  women  already  hormonaUy  at  risk  because  of  their 
DES  exposure,  even  though  DES  daughters  are  one  of  the  largest  consuming  groups 
for  infertility  treatment. 

Research  has  indicated  that  in  several  of  these  instances,  manufacturers  have 
been  particularly  lax  about  testing  or  about  heeding  signs  of  dangers  or  issuing 
warnings  because  women  and  women's  health  are  devalued.13  For  example,  in  the 
case  of  the  Dalkon  Shield,  corporate  officials  took  no  action  when  faced  with  reports 
from  doctors  that  the  device  was  causing  women  extreme  pain,  cramping,  and  heavy 
bleeding.  When  the  company  received  a  few  reports  of  male  sex  partners'  complaints 
that  the  tail  string  caused  some  minor  sensitivity  during  intercourse,  however,  they 
ordered  corrective  action  which  actually  made  the  risk  of  infection  to  women  even 
greater.14  As  indicated  by  the  recent  struggles  to  obtain  more  funding  for  research 
into  women's  health  problems  such  as  breast  cancer,  and  to  get  women  included  in 


10  The  failures  of  regulatory  oversight  with  Oraflex  and  several  other  drugs  are  described  in 
Daniel  Sigelman,  'Turning  the  Tables  on  Drug  Companies:  Exposing  Deficiencies  in  FDA  Regu- 
lation," TRIAL,  March  1994  at  p.  72.  The  author  is  a  former  counsel  to  the  House  Subcommittee 
on  Human  Resources  and  Intergovernmental  Relations. 

11  See,  e.g.,  Richard  McFayden,  "Thalidomide  in  America:  A  Brush  with  Tragedy,"  11  Clio 
Medica  79  (1976). 

12  Ritodine  is  a  drug  approved  by  the  FDA  to  prevent  premature  labor,  and  it  is  the  most 
widely  prescribed  drug  for  that  purpose.  Just  last  year,  a  major  study  published  in  the  New 
England  Journal  of  Medicine  revealed  that  extensive  tests  showed  the  drug  to  be  ineffective, 
with  high  risks  of  serious  adverse  health  effects,  and  sometimes  fatal  to  women.  This  study  was 
more  thorough  and  methodologically  sound  than  the  inadequate  testing  on  which  the  FDA  based 
its  approval.  See  G.  Kolata,  Drug  to  Aid  Birth  is  Found  Ineffective  and  Risky,"  N.Y.  Times, 
July  30,  1992  at  Al.  I  am  not  yet  aware  of  any  FDA  action  to  respond  to  this  alarming  new 
evidence  of  ineffectiveness  or  danger,  although  the  drug  is  still  being  marketed  and  prescribed. 

13  See,  e.g.,  D.  Scully,  Men  Who  Control  Women's  Health  (Houghton  Mifflin  1980);  G.  Correa, 
The  Hidden  Malpractice:  How  American  Medicine  Mistreats  Women  (Harper  &  Row  updated  ed. 
1985);  C.  Muller,  Health  Care  and  Gender  (Russell  Sage  1990);  R.  Meyer,  The  Bitter  Pill  (Sea- 
view  Putnam  1983);  D.  Dutton,  Worse  Than  the  Disease:  Pitfalls  of  Medical  Progress  (Cam- 
bridge Univ.  Press  1988);  M.  Mintz,  At  Any  Cost  (Pantheon  1985);  N.  Miller,  The  Politics  of  Con- 
traception (Ohio  St.  Univ.  Press  1993). 

14  Mintz,  supra;  Dawson  and  Perry,  Nightmare  (Macmillan  1985). 
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drug  research  and  clinical  trials,  governmental  entities  also,  unfortunately,  have  not 
always  accorded  women's  health  a  high  priority. 

Thus  for  women,  the  tort  system  serves  as  an  especially  important  back  up  or 
check  for  the  sorts  of  invisibility  or  conscious  neglect  they  sometimes  suffer  from 
medical  product  manufacturers  or  government  agencies.  The  deterrent  impact  of  pu- 
nitive damages  is  sometimes  all  that  women  have  to  send  a  message  to  manufactur- 
ers that  they  must  take  women's  health  seriously  and  fully  investigate  immediate 
and  long  term  risks,  especially  reproductive  risks.  In  the  case  of  several  of  the  drugs 
or  devices  most  dangerous  to  women's  health,  punitive  damages  have  served  as  the 
necessary  device  for  finally  persuading  manufacturers  to  take  remedial  action  with 
deadly  products  like  the  Dalkon  Shield  or  in  finally  prompting  the  FDA  to  take  ac- 
tion for  dangerous  products  like  breast  implant  devices. 

For  these  reasons,  punitive  damages  for  flagrant  disregard  of  health  and  safety 
in  the  context  of  drugs  and  medical  devices  are  an  important  part  of  the  overall 
scheme  for  protecting  women's  reproductive  health.  Thus,  section  203(b),  which 
would  eliminate  the  threat  of  punitive  damages  in  most  instances  when  the  FDA 
had  approved  a  drug  or  device  or  had  failed  to  act  to  suspend  its  approval,  under- 
mines protection  of  women's  health.  I  hope  that  this  Committee  will  conclude  that 
women  and  their  reproductive  health  are  important  enough  to  warrant  leaving  in 
place  the  deterrent  role  of  punitive  damages  carefully  developed  by  decades  of  tort 
law. 

Recently,  a  group  sponsored  by  the  pharmaceutical  industry  the  Product  Liability 
Coordinating  Council  (PLCC)  has  distributed  a  memo  claiming  that  cutting  back  on 
punitive  damages  will  help  women's  health  because  it  will  reduce  drug  manufactur- 
ers' fears  of  liability  sufficiently  so  that  they  will  do  more  research  on  women.  This 
claim— that  cutting  back  on  women's  right  to  recover  punitive  damages  from  drug 
manufacturers  that  have  previously  demonstrated  flagrant  and  conscious  disregard 
for  their  safety  will  somehow  help  advance  women's  interests — is  both  cynical  and 
unsupported.^  The  reasons  women  have  been  excluded  from  medical  research  have 
very  little  to  do  with  the  tort  system.  Rather,  women  were  excluded  because  of  the 
assumption  that  men's  bodies  were  the  norm,  and  that  the  inclusion  of  women 
would  complicate  the  data,  or  because  of  the  view  that  including  women  would  ex- 
pand the  required  number  of  subjects  and  thus  the  cost  of  medical  research,  or  be- 
cause of  fetal  protective  policies.  See,  e.g.,  V.W.  Pinn,  "Women's  Health  Research: 
Prescribing  Change  and  Addressing  the  issues,"  268  JAMA  1921-22  (1992);  J.H. 
LaRosa  and  V.W.  Pinn,  "Gender  Bias  in  Biomedical  Research,"  Sept./Oct.  1993 
JAMA  145;  Report  of  the  Public  Health  Service  Task  Force  on  Women's  Health  Is- 
sues, U.S.  Dept.  of  HHS  Pub.  No.  (PHS)  88-50206  (1988).  Rather  than  the  inclusion 
of  women  leading  to  liability,  as  the  PLCC  is  suggesting,  it  has  been  the  failure  to 
study  the  effects  of  drugs  or  devices  on  women  that  has  led  to  liability.  And  now 
that  NIH  and  FDA  guidelines  require  the  inclusion  of  women  in  medical  research 
and  clinical  trials,  the  failure  adequately  to  study  the  likely  health  effects  of  a  drug 
or  device  on  women  is  even  more  likely  to  be  a  factor  in  assessing  liability  for  failure 
to  test  or  warn.  Thus,  the  exact  opposite  of  the  PLCC  assertion  that  fear  of  liability 
is  what  keeps  drug  companies  from  adequately  studying  women's  health  is  true: 
product  liability  law,  including  the  possibility  of  punitive  damages  for  flagrant  dis- 
regard for  women's  health,  is  a  strong  factor  in  motivating  a  rational  pharma- 
ceutical company  to  study  thoroughly  the  effects  of  drugs  and  devices  on  women. 

D.  Section  203  would  not  allow  punitive  damages  in  several  important  instances  of 
serious  manufacturer  misconduct 
In  cases  dealing  with  drugs  or  medical  devices,  there  are  several  situations  which 
have  warranted  punitive  damages  that  would  go  unpunished  and  undeterred  under 
section  203  as  currently  drafted.  For  example,  in  the  case  of  the  Copper-7  intra- 
uterine device,  after  FDA  approval,  the  manufacturer  became  aware  of  reports  of 


an  example  of  both  the  lack  of  support  for  the  claim  that  tort  law  is  what  is  keeping 
out  of  medical  research,  and  the  cynicism  of  that  claim,  the  two  articles  that  the  PLCC 


is  As 
women  - 

has  been  citing  as  supposed  support  for  the  claim  that  the  current  tort  liability  system  forces 
manufacturers  to  exclude  women  from  clinical  trials,  actually  draw  the  opposite  conclusion. 
Merkatz,  Temple,  et  al.,  "Women  in  Clinical  Trials  of  New  Drugs,"  329  New  England  Journal 
of  Medicine  292,  295  (July  22,  1993)  states:  "A  review  of  case  law  suggests  that  manufacturers 
have  not  faced  substantial  litigation  by  clinical  trial  participants.  Liability  litigation  occurs 
mostly  when  an-approved  drug  has  been  used  in  a  population  in  whom  it  has  not  first  been 
systematically  tested."  In  other  words,  it  is  the  exclusion  of  women  from  clinical  trials  that  leads 
to  liability,  and  not  the  other  way  around.  Similarly,  La  Rosa  and  Pinn,  "Gender  Bias  in  Bio- 
medical Research,"  Sept./Oct.  1993  JAMA  at  149,  caution  about  "the  future  costs  from  litigation, 
*  *  *  and  personal  suffering  that  could  result  if  women  are  not  included  in  studies."  (emphasis 
in  original). 
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serious  health  problems  suffered  by  women  using  the  device.  G.D.  Searle  failed  to 
follow  up  on  these  reports,  failed  to  conduct  further  testing,  and  engaged  in  an  ac- 
tive advertising  campaign  designed  to  assuage  any  concerns  doctors  might  have  due 
to  these  adverse  experiences.  The  advertising  campaign  was  also  designed  to  encour- 
age doctors  to  use  the  device  on  precisely  the  group  of  women  most  at  risk  of  serious 
or  fatal  infection  or  sterility.16 

In  the  case  of  the  Dalkon  Shield  and  the  Copper-7,  while  the  FDA  did  nothing 
and  the  reports  of  dangers  continued  to  accumulate,  the  manufacturers  also  under- 
took no  additional  warnings  or  remedial  action  such  as  efforts  to  get  women  to  have 
the  deadly  devices  removed.  Similarly,  in  the  case  of  breast  implants,  while  the  FDA 
did  nothing  in  the  face  of  mounting  evidence  of  serious  health  risks  and  product  fail- 
ure, some  manufacturers  continued  to  sell  and  aggressively  market  the  product  and 
made  no  effort  to  provide  warnings  about  the  growing  evidence  of  dangers. 

In  other  instances,  while  the  FDA  has  approved  a  drug  or  device  and  issued 
guidelines  for  its  marketing  and  the  necessary  warnings,  manufacturers  have  know- 
ingly failed  to  comply  with  the  FDA  guidelines  and  failed  to  provide  the  mandated 
warnings.17 

Section  203(b)  as  currently  drafted  would  not  appear  to  allow  punitive  damages 
in  these  situations.  For  example,  while  it  mentions  withholding  information  from  or 
misrepresenting  data  to  the  FDA,  the  bill  says  nothing  about  failure  to  comply  with 
FDA  guidelines  or  about  callous  inaction  in  the  face  of  knowledge  of  danger  or  mis- 
representation in  advertising  or  information  sent  to  physicians.  Isn't  this  the  sort 
of  conduct  that  society  wishes  to  deter  and  punish?  Why  should  drug  and  medical 
device  manufacturers  who  engage  in  this  sort  of  gross  disregard  for  human  health 
and  safety  be  insulated  from  punitive  damages,  when  manufacturers  of  other  sorts 
of  products  who  show  similar  contempt  for  health  and  safety  are  appropriately  pun- 
ished? 

COMMENTS  ON  SECTION  206 — SEVERAL  LIABILITY  FOR  NONECONOMIC  LOSS 

Section  206  proposes  to  make  liability  for  noneconomic,  or  nonpecuniary  loss  dam- 
ages several  only,  rather  than  applying  the  traditional  tort  rule  that  liability  for  all 
loss  caused  by  the  wrongful  and  injurious  conduct  is  joint  and  several.  This  section 
seems  to  be  based  on  two  assumptions,  one  of  which  is  simply  wrong,  and  the  other 
of  which  is  problematic  from  the  perspective  of  social  policy,  especially  with  regard 
to  the  gender  equity  cf  the  tort  system. 

A.  Joint  liability  does  not  make  tortfeasors  responsible  for  paying  for  loss  they  did 
not  cause 
The  first  assumption  that  apparently  underlies  section  206  is  that  joint  liability 
means  that  a  tortfeasor  can  be  forced  to  pay  for  harm  that  their  actions  did  not 
cause.  This  assumption,  however  is  erroneous.  It  represents  a  complete  misunder- 
standing or  misrepresentation  of  tort  law.  Before  tort  liability  can  be  imposed,  the 
trier  of  fact  must  find  that  the  defendant  engaged  in  wrongful  conduct  and  that  the 
conduct  caused  the  plaintiffs  injury.  When  there  are  joint  tortfeasors,  liability  can 
only  be  imposed  on  each  of  them  if  the  trier  of  fact  finds  that  each  of  them  engaged 
in  wrongful  conduct  that  caused  the  harm.  Thus,  each  joint  tortfeasor  is  liable  Be- 
cause their  actions  caused  all  of  the  plaintiffs  injuries — without,  or  but  for  the 
tortious  conduct,  the  plaintiff  would  not  have  been  injured.18  Joint  liability  does  not 
mean  that  part  of  the  injury  was  caused  by  the  independent  actions  of  one  defend- 
ant, and  some  other  part  of  the  injury  was  caused  by  the  independent  actions  of 
the  other  defendant.  In  most  instances  of  injury,  the  victim's  injuries  are  an  indivis- 
ible whole,  that  cannot  meaningfully  be  carved  up  into  pieces  attributable  to  dif- 
ferent actors.19  For  example,  when  a  defective  IUD  causes  a  woman  to  become  ster- 
ile, one  cannot  meaningfully  say  that  the  failure  of  the  tail  string  manufacturer  to 
test  the  string  caused  half  the  infertility  and  the  failure  of  the  manufacturer  of  the 


is  See,  e.g.,  Kociemba  v.  G.D.  Searle  &  Co.,  707  F.  Supp.  1317  (D.  Minn.  1989). 

17 See,  e.g.,  Batteast  v.  Wyeth  Laboratories,  Inc.,  526  N.E.2d  428  (111.  App.  1988)  ($13  million 
in  punitive  damages  assessed  for  intentional  failure  to  provide  warnings  mandated  by  FDA 
about  serious  dangers,  such  as  coma  or  death,  of  aminophylline  suppositories  for  infants  and 
small  children). 

18  For  excellent  discussions  of  the  function  of  joint  and  several  liability  and  careful  expla- 
nations of  why  those  who  argue  that  it  makes  defendants  pay  for  harm  they  did  not  cause,  see 
the  work  of  Professor  Richard  Wright.  See,  e.g.,  Wright,  'Allocating  Liability  Among  Multiple 
Causes:  A  Principled  Defense  of  Joint  and  Several  Liability  for  Actual  Harm  and  Risk  Expo- 
sure," 21  U.C.  Davis  L.  Rev.  1141  (1988);  Wright,  'The  Logic  and  Fairness  of  Joint  and  Several 
Liability,"  23  Memphis  St.  L.  Rev.  45  (1992). 

19  The  one  exception  may  be  the  case  of  multiple  or  pile  up  collisions,  where  the  first  impact 
breaks  the  ribs,  the  second  impact  breaks  the  arm  or  the  skull,  etc. 
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whole  device  to  test  the  tail  string  and  the  copper  used  in  the  body  of  the  device 
caused  the  other  half  of  the  infertility.  When  a  jury  assesses  comparative  fault  or 
comparative  responsibility,  it  is  attempting  to  assess  the  relative  responsibility  or 
culpability  of  the  defendants  vis  a  vis  each  other,  and  not  which  one  caused  more 
or  less  of  the  plaintiffs  injuries. 

Thus,  it  is  no  more  accurate  to  say  that  joint  liability  makes  a  defendant  possible 
have  to  pay  for  something  they  didn  t  do  or  didn't'  cause  than  it  is  to  say  that  when 
three  people  rob  a  bank  and  in  the  getaway  one  person  is  shot,  each  of  the  robbers 
caused  only  one  third  of  the  victim's  gunshot  wounds.  For  the  same  reason  that  each 
of  the  robbers  can  be  criminally  sentenced  to  the  full  sentence  allowed  for  the  of- 
fense, rather  than  for  just  one-third  of  the  sentence,  each  joint  tortfeasor  can  be 
looked  to  pay  the  entire  cost  of  the  injuries  caused  by  their  misconduct. 

What  joint  and  several  liability  primarily  accomplishes  is  to  shift  the  burdens  and 
risks  of  collecting  a  judgment  from  the  wrongfully  injured  person  to  the  wrongdoers 
who  caused  the  injury.  If  because  of  insolvency  or  other  reasons,  one  tortfeasor  can- 
not in  fact  get  contribution  from  another,  then  at  least  the  injured  person  receives 
full  compensation  from  an  entity  adjudged  to  have  acted  wrongfully  in  a  way  that 
in  fact  caused  the  injury. 

When  joint  and  several  liability  is  properly  understood,  it  does  not  seem  unfair, 
and  there  appears  to  be  little  reason  to  change  this  venerable  tort  principle  for  any 
sort  of  loss. 

B.  The  focus  of  section  206  on  noneconomic  loss  is  based  on  the  erroneous  assumption 
that  this  sort  of  loss  is  not  as  serious  or  important  as  economic  loss 

While,  as  I  have  just  explained,  there  appears  to  be  no  reason  to  tinker  with  joint 
liability  for  any  kind  of  loss,  the  choice  in  section  206  to  alter  this  principle  only 
for  noneconomic  loss  appears  to  rest  on  the  view  that  this  sort  of  loss  is  less  impor- 
tant or  serious,  or  that  it  is  more  subjective  than  economic  loss  and  thus  somehow 
more  suspicious.  This  kind  of  thinking  seems  to  rest  on  the  premise  that  what  can 
be  objectively  measured  in  money  is  somehow  more  real  or  serious  than  those  as- 
pects of  an  injury,  such  as  pain,  or  shame,  or  infertility,  or  loss  of  sexual  function, 
that  do  not  have  a  verifiable  market  value. 

It  is  only  this  lack  of  a  readily  available  market  valuation,  like  an  earnings  rate 
or  a  medical  bill,  that  makes  nonpecuniary  loss  appear  more  subjective  than  eco- 
nomic loss.  But  economic  loss,  too,  is  subjective  in  the  sense  that  two  people  that 
suffer  the  same  injury  in  the  same  accident  will  have  individually  varying  levels  of 
economic  loss.  If  the  Senator  and  his  or  her  secretary  are  both  injured  in  a  plane 
crash,  the  Senator's  economic  loss  will  be  far  greater  than  the  secretary's,  even 
though  the  secretary's  economic  need  and  devastation  from  the  loss  of  earning  ca- 
pacity may  in  fact  be  greater. 

Even  though  nonpecuniary  losses  do  not  have  a  readily  available  market  pricing 
reference  point,  damages  for  these  losses  can  still  compensate  injured  people  in  a 
meaningful  sense  of  the  word.  Of  course,  if  what  we  mean  by  compensate  is  cure 
or  restore  the  lost  capacity,  even  economic  loss  damages  do  not  heal  the  broken  leg 
or  restore  the  mobility  or  bring  back  the  diminished  earning  capacity.  They  only 
help  the  victim  approximate  the  financial  position  they  would  be  in  but  for  the  in- 
jury. Noneconomic  loss  damages  compensate  in  the  same  sense.  While  they,  too, 
cannot  make  the  pain  go  away,  or  restore  the  fertility  taken  away  by  the  Dalkon 
Shield  or  the  DES,  they  can  enable  the  injured  person  to  obtain  better  therapy,  to 
adopt  a  child,  or  to  afford  other  activities  that  may  bring  back  some  of  the  lost  full- 
ness of  the  human  experience.  Nonpecuniary  loss  damages  can  restore  an  important 
measure  of  control  over  one's  life  by  providing  the  financial  ability  to  pursue  options 
that  otherwise  would  not  exist.  They  also  serve  to  make  manufacturers  internalize 
more  accurately  the  true  social  and  personal  costs  of  their  injury  causing  activity. 

Congress  itself,  less  than  two  years  ago,  recognized  the  important  and  devastating 
nature  of  nonpecuniary  loss  when  it  enacted  trie  Civil  Rights  Act  of  1991,  Pub.  L. 
No.  102-166,  105  Stat.  1071,  and  added  compensation  for  nonpecuniary  loss  to  the 
allowable  recoveries  for  employment  discrimination,  including  sexual  harassment. 
The  Report  accompanying  that  Act  2<>  often  stresses  that  the  most  significant  aspects 
of  injury  may  be  the  nonpecuniary — the  emotional  distress,  the  shame  and  humilia- 
tion and  loss  of  dignity  and  self-esteem,  the  alterations  in  activities  others  take  for 
granted. 

The  significance  of  nonpecuniary  loss  is  especially  true  in  the  case  of  defective 
products,  drugs,  or  medical  devices,  such  as  many  of  those  discussed  above,  that 
cause  sexual  or  reproductive  injuries.  Many  kinds  of  devastating  injuries  do  not  lead 
to  much  economic  loss,  because  they  may  not  occasion  lost  time  from  work,  or  they 


20H.R.  Rep.  No.  102-40,  102d  Cong.,  1st  Sess.  (1991). 
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may  not  require  extensive  hospitalization.  Consider  DES  or  the  Dalkon  Shield,  for 
example,  which  caused  many  women  to  become  infertile,  thus  robbing  them  and 
their  loved  ones  of  the'  ability  to  have  a  child  or  to  suffer  the  tragedy  of  a  mis- 
carriage. DES  also  left  some  men  with  severely  deformed  sexual  organs,  unable  to 
function  sexually  or  to  reproduce,  with  their  entire  sense  of  self  and  masculinity  ir- 
reparably damaged.  Lest  you  reflexively  think  that  economic  loss  is  more  serious, 
ask  yourselves  which  injury,  if  you  had  to  choose,  you  would  rather  endure:  broken 
bones  which  cause  you  to  lose  some  time  from  work  and  incur  hospital  bills  but  from 
which  you  fully  recover  in  a  few  months,  or  a  loss  of  sexual  function  or  the  ability 
to  reproduce,  which  results  in  no  lost  time  from  work,  and  because  it  does  not  hap- 
pen catastrophically,  does  not  require  hospitalization,  but  which  alters  the  entire 
rest  of  your  life  and  your  social  relations. 

Many  of  the  products  intended  to  be  used  by  women  cause  injuries  that  are  pri- 
marily reproductive  or  sexual  in  nature,  and  thus  that  lead  to  greater  nonpecuniary 
loss  than  economic  loss.  Because  reproductive  and  sexual  injuries  are  not  likely  to 
lead  to  significant  wage  loss,  but  can  be  emotionally  devastating,  nonpecuniary  loss 
damages  are  the  principal  type  of  compensation  for  these  injuries.  Unfortunately, 
there  are  far  more  known  instances  of  products  that  have  injured  women's  reproduc- 
tive capacity  than  men's  partly  because  far  more  cosmetic  or  reproductive-relate 
products  have  been  developed  for  women's  bodies  than  for  men's.  Because  injuries 
to  this  fundamental  aspect  of  human  life  tend  to  be  compensated,  if  at  all,  largely 
through  nonpecuniary  aspects  of  damages,  any  limitation  of  recovery  or  increased 
difficulty  in  receiving  full  recovery  for  nonpecuniary  loss  can  have  a  particularly  ad- 
verse impact  on  women. 

Reproductive  capacity,  the  ability  to  share  physical  and  emotional  intimacy  with 
others,  personal  appearance  (such  as  the  absence  of  disfiguring  scars),  and  self-es- 
teem are  all  aspects  of  injuries  that  primarily  affect  people  in  non-pecuniary  ways. 
These  aspects  of  injury  may  well  be  more  serious  and  lasting  than  a  loss  or  reduc- 
tion in  earning  capacity  or  the  incursion  of  medical  expenses.  Full  compensation  for 
nonpecuniary  losses  like  loss  of  fertility  is  one  way  that  society,  through  the  tort 
system,  signals  that  these  are  important  aspects  of  life,  at  least  as  important  as  the 
ability  to  earn  a  certain  level  of  money.  Compensation  for  nonpecuniary  losses  is 
also  a  way  that  the  tort  system  signals  to  product  manufacturers  that  they  have 
to  regard  and  protect  these  fundamental  aspects  of  human  life,  by,  for  example,  ade- 
quately testing  for  adverse  reproductive  effects  when  a  drug  or  device  is  to  be  used 
in  connection  with  a  woman's  reproductive  system. 

Currently,  the  tort  system  is  the  only  available  vehicle  for  protecting  these  human 
interests  that  cannot  be  reduced  to  out-of-pocket  loss.  While  health  insurance,  dis- 
ability insurance,  workers'  compensation,  or  other  insurance  devices  can  help  pro- 
tect against  economic  loss,  the  tort  system  is  the  only  place  injured  people  can  turn 
for  recognition  of  the  value  of  nonpecuniary  losses.  Any  legislative  curtailment  of 
an  injured  person's  ability  to  collect  fully  from  a  tortfeasor  responsible  for  their 
harm  sends  the  perverse  social  message  that  we  value  someone's  ability  to  earn  a 
paycheck  more  than  her  or  his  ability  to  have  a  child,  or  to  love,  or  to  be  an  emo- 
tionally intact  person.  We  must  be  careful  lest  we  wind  up  creating  a  legal  regime 
that  says  some  things  are  so  priceless  they  are  in  fact  worthless. 

There  is  an  additional  way  in  which  a  provision,  such  as  section  206,  that  makes 
it  harder  for  an  injured  person  to  collect  their  full  nonpecuniary  loss,  can  have  an 
adverse  impact  on  women — as  well  as  on  the  elderly,  and  many  minorities,  who  dis- 
proportionately occupy  the  lowest  rungs  of  the  economic  ladder.  Any  arrangement 
that  advances,  or  prefers  recovery  for  pecuniary  loss  over  full  recovery  for 
nonpecuniary  loss  replicates  and  thus  intensifies  the  wage  inequities  of  the  market. 
Loss  of  income  and  employment  opportunities  are  the  major  aspect  of  economic  loss 
damages.  Those  who  earn  more,  or  who  are  presumed  to  be  likely  to  enter  high- 
paying  careers  in  the  future,  receive  greater  amounts  of  economic  loss  compensation 
for  the  same  injury  than  lower  wage  earners.  In  our  economy,  where  women  and 
people  of  certain  races  earn  less  on  the  whole  than  white  men,  and  by  virtue  of  stiU- 
prevalent  stereotypes  are  not  presumed  to  be  as  likely  to  attain  high  paid  jobs  in 
the  future,  these  already  disadvantaged  people  are  likely  to  recover  less  for  eco- 
nomic loss.  Elderly  people,  and  others  whose  income  producing  days  maybe  behind 
them,  are  likely  to  recover  little  for  economic  loss. 

For  people  who  are  likely  to  recover  a  lower  amount  of  economic  loss  for  the  same 
injury  than  higher  earning  white  men,  non-economic  damages  can  serve  to  make 
their  tort  recoveries  more  commensurate  with  the  recovery  received  by  a  highly  paid 
worker.  Indeed,  the  nonpecuniary  loss  aspects  of  damages  may  be  even  more  crucial 
for  the  elderly  person  or  for  the  poorly  paid  black  clerical  or  domestic  worker.  A  high 
wage  earning  worker  is  more  likely  to  have  disability  insurance,  a  pension  plan,  and 
investments  to  look  to  maintain  his  family's  standard  of  living.  For  the  clerical 
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worker  who  was  just  struggling  to  make  ends  meet  before  she  was  injured  by  a  de- 
fertive  pToduct,  whether  «  not  she  can  collect  her  full  nonpecuniary  loss  damages 
from  the  tortfeasors  responsible  for  her  injury  may  well  make  the  difference  in 
whSher  her  family  can  retain  its  home  or  whether  her  children  will  ever  receive 

3  The  PLCC^an^ndustry  sponsored  group  advocating  industry  protective  changes 
in  product  liability  law,  recently  suggestedthat  "the  argument  that  several  liability 
fornoneconomic  damages  is  particularly  burdensome  forfwo^ennbe^u^73eXn 
fer  more  noneconomic  injuries  than  men  lends  credence  to  the  ill-founded  and  offen- 
sive belief  that  women  are  more  emotional  than  men/Product  Liability ;  Coordinat- 
ing Committee,  Women's  Issues  Task  Force,  Statement  on  H.R.  1910,  8/10/93  at  p. 
6  2i  This  statement  is  a  serious  misunderstanding,  or  perhaps  an  intentional  distor- 
tion of  my  argument.  My  point  is  that  certain  kinds  of  injuries,  such  as  loss  of  sex- 
ual  function  ^Timpairecf  fertility  affect  both  men  and  women  pnmanly  in 
nonpecuniary  ways.  My  point  is  also  that  nonpecuniary  aspects  of  loss  for  both  men 
and  women,  are  just  as  serious  and  important  as  pecuniary  aspects  of  loss  and  that 
for  C  wage  earners,  nonpecuniary  loss  damages  can  help  make  their  tort  recover- 
ed equal  to  those  received  by  white  men.  Particularly  in  the  area  of  drugs  and  med- 
ical devices,  there  have  been  more  harmful  products  that  have  injured ^  women m 
sexual  or  reproductive  ways  than  have  similarly  injured  men.  There  has  also  been 
a  tendency  in  medical  and  societal  understandings  of  injury  to  attribute  womens 
physkaTa^lments  to  emotional  problems.  While  &is  tendency  has  to  be  combated 
directly  through  increased  attention  to  women's  physiology  in  medical  research  and 
medical  education,  to  the  extent  this  tendency  to  categorize  womens  real  physical 
injuries  as  emotional  creeps  into  the  tort  system  (see  e.g.,  Pay  on  v Abbott^ Labs 
a  case  from  Massachusetts  in  which  court  characterized  womens  malformed  repro- 
ductive systems  due  to  DES  exposure  as  a  "merely  emotional  harm),  b.  687  will 
have  a  disparate  impact  on  women. 

This  is  not  to  say  that  women  are  more  emotional  than  men;  rather,  the  point 
is  that  if  legal  decisionmakers  or  medical  experts  tend  to  regard  them  as  more  emo- 
tional, then  we  must  simultaneously  challenge  that  perception  and  also  make  sure 
that  when  that  perception  currently  results  in  an  injury  award  with  more  of  the 
damages  placed  in  the  nonpecuniary  category,  that  women  are  not  disadvantaged 
by  being  unable  to  collect  the  full  amount  of  the  compensation  from  any  tortfeasor 
that  caused  her  injuries. 

Responses  of  Lucinda  Finley  to  Questions  Submitted  by  Senators  Kohl, 

Grassley,  and  Thurmond 

Question  1  [submitted  by  Senator  Kohl].  The  Question  inquires  about  protective 
orders  and  secrecy  agreements  shielding  from  public  disclosure  information  relevant 
to  public  health  arid  safety,  and  asks  whether  this  is  a  significant  problem  and  it 
so,  whether  I  support  legislative  efforts  to  restrict  federal  court  discretion  to  issue 

such  protective  orders.  .  ,  j„*u„ 

Answer  There  is  an  increasing  tendency  for  manufacturers  of  dangerous  or  detec- 
tive products  to  seek  and  obtain  judicial  protective  orders  sealing  from  public  disclo- 
sure documents  obtained  though  pre-trial  discovery,  This  is  a  significant  problem 
with  important  public  health  and  safety  ramifications.  These  protective  orders  un- 
dermine the  deterrence  goal  of  the  tort  system,  they  cause  the  suppression  of  infor- 
mation about  hazards  that  is  necessary  information  for  doctors,  for  consumers,  tor 
regulators,  and  other  policy  makers.  Protective  orders  tan  also  contribute  to  hazards 
going  uncorrected  for  too  long  a  period  of  time,  and  thus  they  can  contribute  to  more 
people  being  exposed  to  and  injured  by  the  dangerous  product.  The  public  informa- 
tion disclosure  function  of  the  tort  system  helps  consumers  take  better  care  to  avoid 
hazards  or  to  seek  medical  treatment,  and  it  helps  alert  regulatory  agencies  to  prob- 
lems that  may  be  corrected  With  remedial  action.  In  my  view,  protective  orders 
should  be  issued  only  when  the  information  involves  actual  trade  secrets,  under  the 
legal  standards  that  have  been  developed  in  the  context  of  FOIA  and  other  statutes 
dealing  with  non-disclosure  of  trade  secrets.  In  the  absence  of  legitimate  trade  se- 
cret concerns,  there  is  no  legitimate  interest  in  keeping  information  relevant  to  pub- 
lic health  and  safety  from  the  public,  the  media,  and  from  regulatory  agencies. 

2i  This  position  paper  also  perpetuates  the  myth  that  joint  liability  means  that  a  "defendant 
other  than  the  one  who  actually  caused  the  injuries  might  have  to  paydamages  As plained 
above,  this  view  is  erroneous  because  in  order  for  liability  of  any  type-several  or  joint-to  be 
imposed,  the  trier  of  fact  must  find  that  a  defendant's  wrongful  conduct  was  a  cause  of  the 
plaintiffs  injury.  Thus,  a  "defendant  other  than  the  one  who  caused  the  injury1  should  not  be 
liable  at  all. 
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A  related  problem  of  secrecy  within  the  otherwise  public  arena  of  the  court  system 
is  the  tendency  for  defendants  to  impose  in  settlement  agreements,  as  a  condition 
of  settlement,  a  requirement  trait  the  plaintiff  may  not  discuss  the  terms  of  the  set- 
tlement and  may  not  divulge  the  amount  of  agreed  compensation.  This  type  of  se- 
crecy also  undermines  the  public  information  value  of  the  tort  system.  It  makes  it 
hard  for  plaintiffs  to  evaluate  the  fairness  of  the  settlement  amount  that  they  are 
being  offered;  it  makes  it  hardfor  researchers  to  arrive  at  meaningful  conclusions 
about  the  amount  of  tort  compensation  and  the  costs  of  the  tort  system;  it  makes 
it  hard  for  regulators  and  policymakers  to  assess  the  true  social  costs  of  a  product. 
Thus,  any  legislation  dealing  with  secrecy  in  products  liability  suits  should  also  re- 
quire that  settlement  terms  be  public,  just  as  a  court  judgment  would  be  public  in- 
formation. Since  the  courts  are  a  public  institution,  with  a  requirement  that  they 
be  open  for  public  examination,  and  because  the  public  process  of  court  supervised 
dispute  resolution  is  one  of  the  ways  in  which  our  society  develops  and  signals  its 
values  about  what  types  of  human  interests  are  significant  and  deserving  of  protec- 
tion and  compensation,  information  about  how  disputes  are  actually  resolved  once 
court  jurisdiction  is  invoked  should  be  fully  in  the  public  domain. 

Question  2  [submitted  by  Senator  Grassley].  The  question  raises  several  issues  re- 
garding the  impact  of  non-economic  loss  damages  on  women. 

First,  Senator  Grassley  states  the  assertion  of  the  American  Law  Institute  that 
non-economic  loss  damages  are  less  justified,  and  then  notes  that  this  is  particularly 
so  where  fault  is  not  established. 

Answer.  First,  it  is  necessary  to  stress  that  in  any  tort  suit,  where  fault  is  not 
established,  there  will  be  no  liability  at  all,  for  any  sort  of  damages.  Joint  liability 
does  not  mean  liability  in  the  absence  of  fault.  A  defendant  will  only  be  liable, 
whether  jointly  or  severally,  if  the  trier  of  fact  finds  that  they  breached  the  standard 
of  care,  and  that  their  conduct  was  a  cause  of  the  plaintiffs  injury. 

Second,  I  disagree  with  the  view  of  the  preliminary  ALI  report  that  non-economic 
types  of  loss  are  less  justified  or  less  important.  As  I  indicated  in  my  written  testi- 
mony, a  non-economic  loss  is  simply  a  type  of  harm  that  cannot  readily  be  evaluated 
according  to  an  existing  market  price  mechanism.  But  just  because  a  type  of  harm 
is  not  easily  monetized  does  not  mean  it  is  less  serious  or  important.  Loss  of  fertil- 
ity— the  ability  to  bear  or  produce  healthy  children — or  loss  of  sexual  function,  or 
limb  loss  or  severe  scarring  are  all  examples  of  injuries  whose  impact  is  primarily 
non-economic,  because,  depending  on  ones  occupation,  they  may  not  cause  signifi- 
cant lost  income.  Yet  most  would  agree  that  these  are  all  serious  life-altering  inju- 
ries, and  that  damages  for  all  the  ramifications  of  these  injuries  are  justified  and 
important.  Thus,  any  legislative  proposal  based  on  the  flawed  reasoning  of  the  ALI 
that  a  type  of  harm  is  somehow  not  real,  serious,  or  important  simply  because  it's 
impact  is  not  primarily  economic,  is  not  a  fair  proposal. 

Question.  Senator  Grassley  next  inquires  whether  the  argument  that  women  suf- 
fer more  non-economic  injuries  than  men  lends  support  to  the  outdated  view  that 
women  are  more  emotional  than  men. 

I  have  already  addressed  this  fallacious  assertion  in  my  written  testimony.  Please 
review  pp.  29-31  of  the  written  statement  I  submitted  for  the  March  15,  1994  hear- 
ing. The  group  that  is  making  the  argument  stated  in  the  question  is  distorting  or 
misunderstanding  my  testimony.  Nowhere  do  I  say,  nor  do  believe  that  women  are 
more  emotional  than  men.  As  I  explain  at  pp.  29-31  of  my  written  testimony,  my 
point  is  that  certain  kinds  of  very  serious  injury,  such  as  loss  of  reproductive  func- 
tion and  impaired  fertility,  affect  both  men  and  women  primarily  in  non-pecuniary 
ways.  Thus,  non-economic  loss  damages  are  the  way  in  which  these  serious  injuries 
are  fully  compensated.  The  adverse  impact  on  women  comes  from  the  fact  that, 
sadly,  there  have  been  far  more  products  and,  drugs  and  devices  that  wind  up 
harming  women's  reproductive  health,  partly  due  to  the  legacy  of  failing  adequately 
to  study  the  affects  of  drugs  and  devices  on  women. 

Answer.  An  additional  reason  why  the  statement  in  the  question  is  false  is  that 
it  seems  to  assume  that  the  only  type  of  non-economic  loss  damages  are  damages 
for  emotional  distress.  This,  of  course,  is  not  true.  Non-economic  loss  damages  in- 
clude damages  for  impaired  bodily  function,  pain  and  suffering,  loss  of  enjoyment 
of  life  or  of  an  important  aspect  of  life  such  as  the  ability  to  have  children. 

Question  3  [submitted  by  Senator  Thurmond].  Do  I  support  the  concept  of  federal 
product  liability  legislation  in  order  to  promote  uniformity? 

Answer.  Yes,  I  do  think  that  uniformity  is  an  important  goal,  given  the  multistate 
distribution  of  most  products  and  the  obvious  affects  on  interstate  commerce.  I  do 
not  think,  however,  that  S.  687  really,  or  adequately  satisfies  the  goal  of  uniformity. 
It  affects  only  a  small  slice  of  products  liability  law,  and  leaves  most  issues  that 
arise  in  product  liability  suit  to  varying  state  laws.  It  also  leaves  differing  state 
rules  in  place  in  several  even  on  topics  that  are  addressed  in  the  bill.  For  example, 
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as  I  point  out  at  pp.  2-3  of  my  written  testimony,  S.  687,  while  purporting  to  estab- 
lish uniform  standards  for  punitive  damages,  actually  defers  to  those  states  that 
have  curtailed  or  eliminated  punitive  damages.  Thus,  far  from  achieving  uniformity, 
S.  687  establishes  a  regime  where  the  availability  of  punitive  damages  will  still  vary 
according  to  which  state  law  applies.  I  also  point  out  other  examples  in  my  written 
testimony  where  S.  687  creates  a  curious  mixture  of  state  and  federal  standards  on 
the  same  issue. 

The  goal  of  uniformity  should  lead  Congress  to  go  back  to  the  drawing  board  and 
adopt  a  truly  uniform,  comprehensive  federal  products  liability  law  that  completely 
supplants  state  law.  S.  687  will  actually  undermine  the  goal  of  uniformity  in  its  cur- 
rent form,  because  it  will  create  a  more  complex  system,  one  with  a  varying  mixture 
of  state  and  federal  standards  applying  in  each  suit. 

Question.  Senator  Thurmond  next  asks  me  about  the  criticisms  of  the  FDA  that 
I  point  out  in  my  written  testimony,  and  inquires  about  the,  vital  need  to  resolve 
problems  at  the  FDA. 

It  is  important  to  note  that  thecriticisms  of  the  FDA  that  I  report  in  my  testimony 
are  not  my  personal  criticisms,  but  are  in  fact  all  drawn  from  previous  congressional 
investigations  and  oversight  committee  reports,  or  from  books  and  articles  examin- 
ing how  the  FDA  has  responded  to  particular  drug  or  device  hazards. 

Answer.  I  agree  that  it  is  vital  to  enable  the  FDA  to  be  a  more  effective  regulator 
of  the  safety  of  drugs  and  devices.  Some  of  the  ways  in  which  Congress  can  help 
achieve  this  important  goal  are  to  increase  the  resources  of  the  FDA  so  that  they 
can  augment  staff  and  do  more  independent  testing  of  drugs  and  devices;  and  au- 
thorize the  FDA  to  impose  civil  fines  for  failures  to  comply  with  its  rules  or  report- 
ing requirements  or  make  tort  liability  for  such  failure  automatic  in  the  event  such 
failures  cause  injury. 

Until  some  of  the  problems  at  the  FDA  identified  in  numerous  congressional  re- 
ports are  ameliorated,  however,  it  would  be  dangerous  and  unfair  policy  to  insulate 
manufacturers  of  dangerous  drugs  or  medical  devices  from  punitive  damages,  even 
when  their  conduct  amounts  to  flagrant,  conscious  indifference  to  health  and  safety. 

Question.  Senator  Thurmond  next  asks  whether  I  believe  that  a  product  should 
be  withdrawn  from  the  market  for  further  testing  if  the  producer  obtains  reports 
of  problems? 

Answer.  I  do  not  think  such  withdrawal  should  always  be  automatically  required. 
One  reason  is  the  one  pointed  out  in  the  question,  namely  that  the  product  may 
be  urgently  needed  by  other  users.  Also,  despite  problems,  the  benefits — both  soci- 
etally  and  individually — of  the  product  may  still  outweigh  its  risks.  There  may  be 
instances,  however,  where  the  reported  adverse  effects  are  so  severe — fatalities,  for 
example — and  so  significant  in  numbers,  that  withdrawal  for  further  study  would 
be  the  prudent  course.  This  needs  to  be  a  case  by  case  determination,  however. 
Rather  than  automatic  withdrawal,  a  better  course  would  be  to  require  the  manu- 
facturer to  warn  doctors  or  the  consuming  public  of  the  adverse  reports,  to  enable 
doctors  and  consumers  to  make  informed  personal  risk/benefit  decisions.  The  FDA 
process  for  changing  the  content  of  warning  labels  could  be  made  more  prompt,  well. 
Tort  law,  with  its  duty  to  warn,  does  impose  this  requirement,  but,  particularly  in 
the  instance  of  drugs  and  devices,  manufacturers  sometimes  do  not  warn  about  ad- 
verse incident  reports.  Instead,  they  sometimes  downplay  or  deny  the  reports,  or  is- 
sues misleadingly  reassuring  advertising  or  physician  bulletins.  For  example,  in  the 
case  of  DES,  after  the  study  that  showed  that  DES  was  not  effective  to  prevent  mis- 
carriage, the  drug  manufacturers  continued  to  market  it  to  physicians  for  use  dur- 
ing pregnancy.  They  downplayed  its  supposed  effects  in  reducing  miscarriage  risk, 
and  instead  proclaimed,  without  any  scientific  support,  that  it  helped  increase  the 
birthweight  of  babies.  This  sleight  of  hand  had  the  effect  of  increasing  the  numbers 
of  pregnant  women  who  were  exposed  to  DES,  rather  than  reducing  its  use. 

In  my  written  testimony,  I  suggest  that  failure  of  a  drug  or  medical  device  manu- 
facturer to  warn  doctors  or  the  consumer  about  adverse  incident  reports  should  con- 
tinue to  be  a  situation  in  which  punitive  damages  may  be  available,  despite  prior 
FDA  approval  before  the  adverse  reports. 

Question.  The  final  question  from  Senator  Thurmond  to  me  inquires  whether  I 
agree  with  the  testimony  of  Suzelle  Smith  that  eliminating  joint  liability  for  non- 
economic  damages  sometimes  leads  to  more  verdicts  for  plaintiffs  against  margin- 
ally involved  defendants. 

Answer.  I  am  aware  of  no  empirical  studies  that  document  this,  one  way  or  the 
other.  While  I  am  not  thoroughly  familiar  with  California  jury  instructions  on  this 
point,  the  pattern  jury  instructions  in  other  states  with  which  I  am  more  familiar 
would  not  provide  the  jury  any  basis  for  assessing  the  difference  that  joint,  as  dis- 
tinct from  several,  liability  might  make.  In  other  words,  the  jury  is  not  told  what 
amount  of  their  verdict  a  defendant  might  actually  have  to  pay.  The  jury  also  does 
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not  know  whether  a  defendant  is  insured,  or  will  actually  themselves  pay  the  dam- 
ages. Nor  does  the  jury  know  whether  the  defendant  is  judgment  proof. 

Because  juries  are  often  not  given  the  sort  of  detailed  information  about  the  effect 
of  legal  rules,  I  would  be  quite  surprised  if  Ms.  Smith's  anecdotal  reports  are  a 
widespread  phenomenon.  To  fully  assess  her  point,  however,  would  require  a  close 
examination  of  pattern  jury  instructions  on  joint  and  several  liability  in  each  state, 
and  it  would  also  require  an  empirical  study  that  did  systematic  jury  interviews  and 
comparisons  of  similar  cases  in  full  joint  liability  states  and  in  several  liability  only 
states. 

Senator  Heflin.  Mr.  Schwartz? 

STATEMENT  OF  VICTOR  E.  SCHWARTZ 

Mr.  Schwartz.  I  will  try  to  stick  within  the  time  limits.  When 
I  was  in  law  school,  I  once  heard  if  the  facts  are  against  you,  argue 
the  law.  If  the  law  is  against  you,  argue  the  facts,  and  if  both  are 
against  you,  pound  the  table.  I  think  we  have  heard  a  little  bit  of 
that  this  morning. 

I  would  just  like  to  discuss  very  briefly  what  is  in  this  bill.  Some 
people  who  are  not  here  worked  very  hard  to  make  this  bill  fair, 
and  they  did  things  that  are  not  things  that  the  business  commu- 
nity likes  or  wants,  but  they  worked  hard  for  fairness. 

Last  year,  a  great  deal  of  discussion  was  about  an  ADR  provision 
that  put  penalties  on  both  plaintiffs  and  defendants.  Now,  the  pen- 
alties are  only  on  defendants.  This  will  help  people  with  smaller 
claims,  and  I  have  represented  plaintiffs  and  part  of  the  problem 
with  plaintiff  representation  is  there  is  not  enough  money  there  for 
cases.  It  provides  a  one-way  ADR  for  injured  people  to  have  an  in- 
formal way  of  settling  things.  That  is  in  the  bill.  I  haven't  heard 
one  mention  of  that  this  morning. 

Also  in  the  bill  is  incentives  for  people  to  settle  cases  where  the 
penalties  against  an  injured  person  are  limited  to  their  collateral 
sources.  Finally,  to  address  a  problem  that  you  raised  last  year, 
Senator,  and  I  think  it  was  an  important  problem,  people  have 
worked  to  try  to  reduce  the  confusion  in  this  bill  so  that  the  11  cir- 
cuits are  the  guide  stars  for  formulating  law. 

Respected  Federal  Judge  Eginton,  a  senior  judge  up  in  Connecti- 
cut, Judge  Dreier,  who  knows  as  much  about  product  liability  as 
any  judge  in  this  country,  from  New  Jersey,  and  Chief  Justice 
Neely  of  the  West  Virginia  Supreme  Court,  all  find  no  problems 
with  confusion  in  this  bill. 

There  is  a  statute  of  limitations  that  will  broaden  people's  rights 
in  many  States  because  it  begins  when  a  person  knows  or  has  rea- 
son to  know  not  only  that  they  have  been  hurt,  but  the  cause  of 
that  hurt.  In  my  testimony,  I  give  cases  where  people  have  lost  in 
wrongful-death  cases  because  they  simply  didn't  know  about  the 
cause  of  an  injury.  This  will  change  this  nationally. 

The  words  in  this  statute  are  not  going  to  cause  51  voices  of 
quibbling.  What  causes  confusion  is  having  51  different  jurisdic- 
tions making  retroactive  law.  That  is  a  fact.  That  is  what  goes  on 
right  now.  There  is  a  provision  on  punitive  damages,  yes,  but  it  ap- 
plies standards  that  are  supported  by  a  growing  number  of  very  re- 
spected institutions — an  ALI  Reporter  study;  burden  of  proof  provi- 
sions that  have  been  supported,  those  provisions  alone,  by  the 
American  Bar  Association;  and  the  provision  that  we  have  dis- 
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cussed  this  morning  at  length,  the  compliance  with  standards  pro- 
vision. 

A  very  important  fact  has  been  left  out.  If  any  of  you,  and  you 
don't  have  to  be  a  lawyer,  knew  that  this  provision  was  existing  to 
tell  all  material  information  to  the  FDA  both  before  and  after  you 
marketed  your  drug,  and  you  had  a  call  from  a  drug  company  and 
they  said,  sir,  this  is  an  uncertain  area,  we  are  not  sure  whether 
we  should  report  or  not,  we  are  not  quite  sure — if  I  can  tell  clients 
that,  if  they  can  report  and  they  report  everything,  all  material 
facts,  that  they  will  not  be  subject  to  punitive  damages,  it  is  a  posi- 
tive incentive.  The  law  should  have  carrots  as  well  as  sticks. 

This  bill  does  not  turn  tort  law  upside  down.  It  has  been  refined. 
It  is  not  some  kind  of  hangman  there  waiting  for  new  and  other 
amendments.  It  is  a  refined,  balanced  bill,  and  I  have  mentioned 
some  of  the  provisions  that  are  in  it  that  I  think  bring  fairness  to 
both  sides  of  the  equation. 

Thank  you. 

[Mr.  Schwartz  submitted  the  following:] 

Prepared  Statement  of  Victor  E.  Schwartz 

summary 

Federal  product  liability  legislation  is  needed  now.  This  fact  has  been  recognized 
by  the  National  Governor  s  Association,  state  legislators  in  the  American  Legislative 
Exchange  Council  (ALEC)  and  prominent  state  and  federal  jurists.  The  Product  Li- 
ability Fairness  Act,  S.  687  is  responsive  to  this  call  for  action. 

The  current  product  liability  system  is  chaotic:  courts  in  51  jurisdictions  create 
rules  retroactively.  By  way  of  contrast,  Federal  product  liability  legislation  will  help 
consumers  know  their  rights  and  manufacturers  understand  their  responsibilities. 
Federal  product  liability  legislation  will  discourage  forum  shopping  and  reduced 
needless  costs.  S.  687  has  had  a  long  maturation  period;  experienced  judges  have 
appreciated  that  fact  and  indicated  that  it  can  be  interpreted  fairly  and  easily. 

The  need  for  uniform  product  liability  legislation  has  been  recognized  abroad;  the 
EC  Product  Liability  Directive  is  now  the  law  in  virtually  all  of  Europe. 

Maturity  has  also  assured  balance  and  fairness.  S.  687  provides  for  expedited  Al- 
ternative Dispute  Resolution  of  cases — totally  at  the  option  of  consumers.  S.  687  en- 
courages early  settlement.  S.  687  provides  sanctions,  as  well  as  incentives  to  assure 
product  safety.  Drug  and  medical  device  manufacturers  are  encouraged  to  report  all 
material  product  risks  to  the  Food  and  Drug  Administration  (FDA).  Retailers  and 
wholesalers  are  encouraged  to  deal  with  manufacturers  of  safe  products.  Employers 
are  encouraged  to  keep  workplaces  safe.  Liability  is  made  to  conform  with  respon- 
sibility as  determined  by  a  jury.  S.  687  also  assures  that  no  person  will  lose  his  or 
her  product  liability  claim  arbitrarily.  The  right  to  sue  does  not  begin  until  people 
are  aware  that  they  have  been  harmed  and  the  cause  of  that  harm. 

Because  of  the  need  for  S.  687  and  its  inherent  fairness,  it  has  gained  overwhelm- 
ingly bi-partisan  political  support  as  evidenced  by  its  recent  markup  in  the  Senate 
Committee  on  Commerce,  Science  and  Transportation  by  a  16  to  4  vote. 

I.  INTRODUCTION 

Mr.  Chairman,  thank  you  for  the  opportunity  to  testify  about  S.  687,  the  Product 
Liability  Fairness  Act. 

The  federal  product  liability  effort  has  had  a  long,  but  dynamic,  history.  It  has 
helped  produce  fair  and  balanced  legislation.  Many  senators  from  both  parties  have 
worked  hard  to  make  important  changes  to  the  legislation  so  that  it  is  fair  to  con- 
sumers. I  have  attached  a  list  of  some  of  the  key  changes;  you  will  see  that  they 
have  been  both  significant  and  numerous.1  The  changes  have  struck  a  responsible 
bi-partisan  response.  S.  687  currently  has  45  cosponsors  and  was  favorably  reported 
out  of  the  Senate  Commerce  Committee  on  November  9,  1993,  by  a  16  to  4  vote. 


1 1  have  included,  as  Attachment  A,  many  of  the  major  changes  that  have  been  made  over 
the  past  dozen  years  to  meet  consumer  concerns. 
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I  am  going  to  focus  today  on  a  few  substantive  changes  that  have  been  made  in 
S.  687  since  it  was  last  considered  by  the  Judiciary  Committee.  First,  let  me  sum- 
marize briefly  the  need  for  this  bill  and  why  federal  action  is  necessary. 

II.  FEDERAL  LEGISLATION  IS  NEEDED  AND  SHOULD  BE  ENACTED  INTO  LAW 

Since  the  early  1980's,  over  a  dozen  states  have  passed  various  forms  of  product 
liability  reform  legislation.  These  states  have  recognized  that  liability  reform  is 
needed  to  promote  long-term  economic  growth,  protect  U.S.  competitiveness,  and  en- 
courage the  development  and  marketing  of  innovative  new  products  such  as  lifesav- 
ing  drugs.  In  1993  alone,  Texas,  North  Dakota,  and  Mississippi  enacted  significant, 
but  different,  product  liability  laws. 

While  these  efforts  demonstrate  the  very  strong  grassroots  support  for  reform,  the 
states  are  limited  to  some  extent  in  how  effectively  they  can  address  a  national 
problem.  On  average,  over  70  percent  of  the  goods  manufactured  in  a  state  are  sold 
outside  the  state.  Thus,  state  product  liability  legislation  has  less  than  a  30  percent 
"effectiveness"  standard. 

Some  state  courts  have  tried  to  provide  balance  in  their  product  liability  law,  but 
have  been  hampered  in  fashioning  solutions  that  reflect  national  interests.  In  point 
of  fact,  as  West  Virginia  Supreme  Court  Justice  Richard  Neely  has  testified  before 
the  Senate  Commerce  Committee,  state  courts  "cannot  be  rational  in  the  crafting 
of  product  liability  rules,"  because  they  are  "powerless  to  improve  the  overall  Amer- 
ican product  liability  system  or  reduce  the  exposure  of  [in-state]  manufacturers  to 
the  caprice  or  malice  of  out-of-state  courts  and  juries."  In  a  judicial  opinion,  Justice 
Neely  echoed  the  same  theme:  "[F]or  a  tiny  state  incapable  of  controlling  the  direc- 
tion of  the  national  law  in  terms  of  appropriate  trade-offs  among  employment,  re- 
search, development  and  compensation  for  the  injured  users  of  products,  the  adop- 
tion of  rules  liberal  to  plaintiffs  is  simple  self  defense."  Blankenship  v.  General  Mo- 
tors Corp.,  406  S.E.2d  781,  786  (W.  Va.  1991)  (Neely,  J.). 

Product  liability  is  truly  national  in  scope.  Both  the  National  Governors  Associa- 
tion and  the  American  Legislative  Exchange  Council  (ALEC),2  organizations  known 
to  be  especially  sensitive  to  states'  rights,  have  recently  called  upon  Congress  to 
enact  a  federal,  uniform  product  liability  law. 

The  European  Economic  Community  has  recognized  that  both  the  needs  of  safety 
and  commercial  necessity  prompt  the  need  for  uniform  product  liability  law.  The  EC 
Directive  is  now  law  in  almost  all  of  Europe.  Last  July,  the  Country  of  Australia, 
with  only  six  states  and  two  territories,  enacted  uniform  product  liability  law. 

The  absence  of  uniformity  spawns  uncertainty.  Opponents  of  this  legislation  will 
tell  you  that  uncertainty  in  the  law  contributes  to  the  marketing  of  safer  products. 
It  does  not.  This  point  was  made  clear  in  a  1991  study  by  The  Brookings  Institution. 
Uncertainty  does,  however,  result  in  unfairness  to  both  consumers  and  manufactur- 
ers. On  one  hand  consumers  can  never  be  sure  of  their  rights;  on  the  other  hand, 
manufacturers  can  never  be  certain  of  their  responsibilities. 

III.  S.  687  WILL  NOT  PRODUCE  FURTHER  UNCERTAINTY  WHEN  ENACTED 

Last  Congress,  before  this  Committee,  Virginia  Supreme  Court  Chief  Justice 
Harry  Carrico  suggested  that  the  legislation  then  being  considered  would  cause  con- 
fusion in  our  liability  system.  It  has  even  been  suggested  that  there  will  be  51  dif- 
ferent interpretations  of  federal  product  liability  law.  While  one  can  appreciate  Jus- 
tice Carrico's  concern,  there  have  been  twelve  years  of  refinement  of  this  legislation 
to  minimize  problems  of  interpretation.  In  that  regard,  Warren  Eginton,  Senior 
United  States  District  Judge  for  the  District  of  Connecticut,  has  stated: 

Some  judges  have  suggested  that  if  a  uniform  product  liability  law  was 
adopted,  such  as  [S.  687],  courts  would  take  years  to  interpret  its  various 
provisions.  It  has  even  been  said  that  more  disparate  opinions  would  arise 
under  a  uniform  federal  product  liability  law  than  under  our  current  patch- 
work state  system.  I  have  reviewed  [S.  687]  and  state,  unequivocally,  that 
these  assertions  are  not  well  founded. 

William  A.  Dreier,  a  well-respected  state  court  Judge  for  the  Superior  Court  of 
New  Jersey,  Appellate  Division,  and  author  of  a  two  volume  work  on  product  liabil- 
ity law,  has  observed:  "[T]here  is  no  cause  for  concern  that  judges  or  juries  will  have 


2  ALEC  is  the  nation's  largest  bipartisan,  individual  membership  organization  of  state  legisla- 
tors with  2,400  members,  nearly  one-third  of  whom  hold  leadership  positions  in  their  legisla- 
tures. 
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difficulty  in  applying  a  federal  act,  even  though  there  may  be  state  issues  in  the 
case.  [State  judges]  routinely  apply  federal  and  state  law  in  product  liability  cases. ' 
Senators  Rockefeller  and  Gorton  wanted  to  be  responsive,  however,  to  the  concern 
raised  by  Justice  Carrico.  To  minimize  the  possibility  of  confusion,  language  has 
been  added  to  S.  687  to  make  clear  that  state  courts  are  to  follow  the  lead  of  the 
federal  court  of  appeals  in  which  the  state  court  sits.  This  approach  helps  minimize 
confusion  and  will  ensure  more  stability  than  our  current  system,  where  51  state 
supreme  courts  can  set  new  rules  retroactively  any  time  they  desire. 

IV.  THE  THREE  CORE  CONCERNS  IN  THE  102ND  CONGRESS  ABOUT  PRODUCT  LIABILITY 

HAVE  BEEN  RESOLVED  IN  S.  687 

In  the  debate  about  product  liability  in  the  102nd  Congress  on  the  Floor  of  the 
United  States  Senate,  there  were  three  key  areas  of  controversy. 

A.  First  principal  concern 

Some  Members  expressed  deep  concern  about  the  Alternative  Dispute  Resolution 
(ADR)  procedure  set  forth  in  S.  640,  the  bill  in  the  102nd  Congress.  While  the  re- 
sults of  the  ADR  procedure  in  S.  640  could  be  overturned  in  a  jury  trial,  a  penalty 
was  imposed  on  either  claimant  or  defendant  if  their  rejection  of  the  procedure  was 
"unreasonable  or  not  in  good  faith".  Some  believed  that  this  approach  might  deny 
a  claimant's  right  to  jury  trial.  In  this  year's  bill,  S.  687,  no  penalty  is  placed  on 
a  claimant  who  refuses  ADR.  On  the  other  hand,  if  the  defendant  makes  a  bad  faith 
refusal  to  participate  in  ADR,  it  can  be  penalized  for  the  attorneys'  fees  that  are 

generated  by  this  failure.  Any  objective  evaluation  demonstrates  that  this  provision 
as  now  been  made  decisively  pro-consumer. 

In  that  regard,  a  principal  concern  of  the  consumer  community  has  been  based 
on  the  assertion  that  persons  who  have  smaller  claims,  i.e.,  under  $100,000,  may 
be  shut  out  of  court.  Under  this  provision,  a  claimant  with  a  legitimate  "lower  dam- 
age" claim  can  proceed  to  ADR,  which  is  cheaper,  because  it  is  informal  in  nature 
and  does  not  require  large  expenditures  for  expert  witnesses  and  extensive  discov- 
ery. It  will  open  the  door  for  such  Claims  throughout  the  United  States.  Currently, 
no  state  in  America  has  a  "one-way  ADR  provision".  It  is  only  contained  in  S.  687. 

B.  Second  principal  concern 

The  second  concern  (most  forcefully  expressed  in  a  press  conference  held  by  Ralph 
Nader  on  September  8,  1992),  focused  on  the  Expedited  Product  Liability  Claim  pro- 
cedure. The  purpose  of  this  procedure  is  to  encourage  parties  to  settle  cases  before 
trial,  reducing  legal  costs  and  putting  money  in  the  hands  of  injured  persons  more 
quickly. 

The  consumer  community  concern  focused  on  penalties  that  might  be  placed  on 
a  claimant  who  incorrectly  refused  an  offer  of  judgment.  Some  believed  that  the 
prior  bill  would  have  made  a  claimant  bear  a  defendant's  legal  costs  in  that  situa- 
tion. Obviously,  with  the  cost  of  litigation  today  that  could  be  a  very  substantial 
amount.  The  concern  also  was  that  such  a  harsh  penalty  might  pressure  claimants 
into  settling  cases  for  insufficient  amounts. 

Both  concerns  have  been  met  and  abated  in  S.  687.  If  a  claimant  refuses  an  offer 
of  judgment  and  does  not  do  better  at  trial,  the  claimant  will  not  be  penalized  from 
out-of-pocket,  but  only  up  to  the  amount  of  "collateral  sources"  he  or  she  has  re- 
ceived.3 On  the  other  hand,  the  provision  which  will  place  a  penalty  up  to  $50,000 
on  a  defendant  who  declines  an  offer  to  settle  where  the  plaintiff  subsequently  re- 
covers more  than  the  offer. 

Any  objective  person  would  see  that  there  is  a  significant  imbalance  of  punish- 
ment with  regara  to  sanctions  for  turning  down  reasonable  offers,  but  the  approach 
comports  with  the  fact  that  most  claimants  cannot  afford  to  pay  a  defendant's  legal 
fees.  This  new  approach  gives  claimants  a  new  and  important  weapon  to  foster  set- 
tlement, a  weapon  that  is  not  available  in  any  state  or  in  the  federal  courts  today. 

C.  Third  principal  concern 

The  third  principal  concern  about  the  bill  in  the  last  Congress  focused  on  the  por- 
tion of  the  punitive  damages  provision  that  protected  pharmaceutical  companies 
from  punitive  damages  if  they  complied  with  FDA  standards  of  pre-market  ap- 
proval. Consumer  groups  suggested  that  companies  might  obtain  pre-market  ap- 
proval and  then  sit  back  and  enjoy  the  benefits  of  that  approval  knowing  that  they 
would  be  forever  immune  from  punitive  damages.  To  make  crystal  clear  that  this 
situation  would  never  be  permitted,  S.  687  imposes  upon  manufacturers  a  continu- 


3  Collateral  sources  are  payments  that  the  claimant  has  received  for  his  or  her  injury  from 
a  source  other  than  the  defendant. 
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ing  obligation  to  report  information  to  the  FDA  when  it  would  be  required  by  regu- 
latory procedure,  including  adverse  risk  reactions. 

With  all  the  assertions  made  about  this  provision,  it  is  interesting  to  note  that 
one  cannot  find  a  real  example  where  a  drug  company  deserving  of  punitive  dam- 
ages would  avoid  being  penalized  under  the  new  approach.  Plaintiffs'  counsel  allega- 
tions in  cases  involving  silicone  breast  implants,  the  Shiley  Heart  Valve,  and  the 
Copper-7  and  Dalkon  Shield  IUDs,  among  others  have  been  that  the  companies  hid 
information  from  the  FDA.  This  conduct  would  remove  their  "shield"  under  S.  687. 
Regardless,  cases  involving  older  medical  devices,  such  as  silicone  breast  implants 
and  Shiley  Heart  Valves  would  not  even  come  under  the  FDA  provision  because,  in 
many  cases,  these  medical  devices  never  received  FDA  pre-market  approval. 

One  must  also  remember  that  punitive  damages  represent  a  "windfall"  to  plain- 
tiffs and  generally  are  not  awarded  to  compensate,  but  to  punish  the  defendant  and 
to  deter  the  defendant  and  others  from  engaging  in  similar  wrongful  conduct  in  the 
future.  The  FDA  defense  provision  in  S.  687,  therefore,  would  in  no  way  affect  a 
claimant's  ability  to  recover  damages  for  alleged  injuries. 

Furthermore,  the  provision  will  inject  sound  public  policy  into  our  drug  and  medi- 
cal device  liability  law.  A  1993  Rand  Corporation  study  entitled,  "Product  Liability 
and  the  Economics  of  Pharmaceuticals  and  Medical  Devices,"  found  that  imposing 
punitive  damages  on  manufacturers  when  they  have  done  all  things  required  by  the 
FDA  creates  inappropriate  incentives.  It  makes  companies  adverse  to  taking  risks 
that  society  should  encourage  manufacturers  to  take.  As  a  result,  research  and  mar- 
keting of  products  that  society  needs,  such  as  AIDS  vaccines  or  attenuated  virus 
vaccines,  is  deterred  substantially.  A  recent  five-year  Reporters'  Study  of  the  Amer- 
ican Law  Institute  reached  the  same  conclusion. 

V.  OTHER  KEY  PROVISIONS  OF  S.  687 

A.  Eliminating  unnecessary  legal  costs  for  product  sellers 

Distributors  and  retailers,  called  "product  sellers"  in  S.  687,  are  drawn  into  the 
overwhelming  majority  of  product  liability  actions,  although  data  show  that  they  are 
held  liable  in  less  than  5  percent  of  the  cases.  This  is  because  about  34  states  treat 
product  sellers  as  if  they  manufactured  the  product — they  are  absolutely  liable  for 
a  manufacturer's  mistakes.  The  net  result  is  wasted  time  for  small  business  and, 
also,  wasted  expense  on  lawyers,  passed  on  to  the  consumer  in  the  form  of  unneces- 
sarily higher  prices. 

S.  687  will  reduce  these  costs  by  holding  product  sellers  liable  only  for  their  own 
fault.  S.  687  will  eliminate  product  sellers  being  needlessly  brought  into  product  li- 
ability lawsuits.  There  are  key  exceptions  to  the  general  rule:  where  the  manufac- 
turer lacks  the  funds  to  pay  a  judgment  or  cannot  be  reached  through  judicial  proc- 
ess. In  these  situations  the  product  seller  can  be  brought  into  the  lawsuit.  There 
is  a  sound  social  policy  behind  this  provision — it  will  encourage  product  sellers  to 
deal  with  responsible  (often  domestic)  manufacturers  who  do  business  in  and  have 
assets  in  the  state,  so  that  a  person  who  is  injured  can  be  compensated  from  the 
manufacturer. 

B.  Alcohol  and  drug  defense 

In  about  13  states  people  can  recover  in  product  liability  actions  even  though  a 
substantial  cause  of  their  accident  was  the  fact  that  the  claimant  was  intoxicated 
or  under  the  influence  of  illegal  drugs.  S.  687  will  put  an  end  to  that  ridiculous  situ- 
ation: if  the  principal  cause  of  an  accident  is  the  claimant's  abuse  of  alcohol  or  illicit 
drugs,  the  claimant  cannot  recover. 

C.  Uniform  standards  for  award  of  punitive  damages 

I  have  already  discussed  the  compliance  with  FDA  pre-market  approval  standards 
defense  against  punitive  damages  provision  in  S.  687.  The  bill  also  contains  some 
modest  punitive  damages  reform  provisions.  In  this  regard,  the  bill  follows  rec- 
ommendations that  have  been  put  forward  by  the  American  Law  Institute's  five- 
year  Reporters'  Study  and  the  American  College  of  Trial  Lawyers,  a  group  of  experi- 
enced plaintiff  and  defense  bar  trial  attorneys.  Several  of  the  provisions  have  also 
been  sponsored  by  the  American  Bar  Association. 

In  a  nutshell,  first,  S.  687  would  raise  the  burden  of  proof  in  punitive  damage 
cases  from  a  "preponderance  of  evidence"  to  "clear  and  convincing.'  This  is  now  the 
rule  in  24  states.  This  burden  of  proof  reflects  the  quasi-criminal  nature  of  punitive 
damages,  but  is  lower  than  the  criminal  law's  "beyond  a  reasonable  doubt'  stand- 
ard. 

Second,  S.  687  would  make  it  possible  for  a  defendant  to  elect  to  be  tried  on  puni- 
tive damages  liability  only  after  his  or  her  liability  for  compensatory  damages  has 
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been  established.  The  reason  for  this  provision  is  to  prevent  the  introduction  of  in- 
flammatory and  prejudicial  evidence,  relevant  only  to  the  issue  of  punitive  damages, 
i.e.,  the  net  worth  01  the  defendant,  in  the  compensatory  part  of  the  trial. 

Third,  S.  687  would  set  forth  a  clear  standard  for  proving  punitive  damages, 
which  is  "conscious,  flagrant  indifference"  to  public  safety.  Some  states  have  very 
muddled  standards  that  are  both  hard  to  understand  and  to  apphy.  This  standard 
is  substantially  similar  to  the  standard  used  by  many  states  ana  reflects  the  "ill 
will"  requirement  traditionally  used  in  punitive  damages  law. 

D.  Making  joint  liability  fair 

There  has  been  a  swirl  of  legislative  activity  on  the  topic  of  joint  liability  in  state 
legislatures.  Joint  liability  makes  one  person  responsible  in  full  for  what  somebody 
else  did.  There  have  been  many  different  approaches  to  reforming  joint  liability — 
the  bill  follows  an  approach  that  has  been  used  in  California  since  1986  and  was 
most  recently  adopted  in  Nebraska  in  1990.  The  hallmark  of  the  approach  is  its 
basic  fairness;  it  takes  a  middle-ground  position  with  respect  to  reforming  joint  li- 
ability. 

S.  687  abolishes  joint  liability  for  "noneconomic  damages"  (pain  and  suffering, 
emotional  distress).  Each  defendant  will,  however,  be  liable  for  noneconomic  dam- 
ages in  proportion  to  the  defendant's  share  of  responsibility  for  the  harm.  Non- 
economic  damages  are  based  on  fault;  it  makes  no  sense  for  someone  who  may  be 
less  than  5  percent  at-fault  to  bear  100  percent  of  the  cost  of  noneconomic  damages. 
See,  e.g.,  Walt  Disney  World  v.  Wood,  515  So.  2d  198  (Fla.  1987). 

E.  Fair  time  limitations  on  liability 

S.  687  has  two  provisions  setting  time  limitations  on  liability.  One  provision,  a 
"discovery  rule"  statute  of  limitations,  helps  consumers  by  preserving  their  right  to 
sue  until  a  person  discovers  or  should  have  discovered  both  the  harm,  e.g.,  cancer, 
and  its  cause,  e.g.,  asbestos.  Some  states,  such  as  Virginia,  cut  off  lawsuits  before 
an  injury  manifests  itself.  In  at  least  16  states,  a  person  may  lose  his  or  her  claim 
after  they  have  discovered  a  harm,  even  though  they  may  not  know  its  cause. 

Let  me  share  with  you  facts  about  a  case  that  is  not  atypical.  It  arose  in  Michigan 
last  year.  The  case  involved  medical  equipment  that  was  used  to  monitor  the  heart 
function  and  breathing  of  premature  babies.  A  child  who  was  on  the  monitor  died 
of  Sudden  Infant  Death  Syndrome. 

The  parents  of  the  child  asked  the  supplier  to  test  the  device  after  the  child's 
death,  and  the  resulting  test  was  alleged  to  have  shown  that  the  machine  was  in 
working  order.  A  number  of  years  later,  the  child's  parents  learned  that  there  had 
been  problems  with  the  medical  monitor — problems  that  the  parents  did  not  know 
about.  A  Federal  Court  of  Appeals  held  that  the  family's  product  liability  action  was 
time  barred,  because  it  was  brought  more  than  six  years  after  the  death  of  their 
child.  See  Koepnick  v.  Aequitron  Medical,  Inc.,  No.  92-1975  (6th  Cir.  Aug.  3,  1993). 
The  provision  in  S.  687  would  also  apply  in  death  cases;  this  would  benefit  claim- 
ants in  a  number  of  states  which  use  a  "time  of  death"  rule  in  wrongful  death  ac- 
tions. 

This  particular  reform  has  been  given  little  or  no  attention  by  opponents  of  this 
legislation,  but  it  is  major  and  it  is  important. 

S.  687  also  contains  a  moderate  statute  of  repose  which  places  an  outer  time  limit 
on  litigation  involving  work  place  capital  goods  that  are  over  25-years  old.  This  past 
year,  Texas  enacted  a  15-year  statute  of  repose  for  workplace  capital  goods.4  As  one 
might  expect,  there  are  very  few  cases  involving  products  older  than  25  years;  they 
are  generally  won  by  defendants.  Nevertheless,  cases  involving  very  old  machine 
tools  bring  about  substantial  legal  costs  and  put  American  machine  tool  builders  at 
a  disadvantage  with  foreign  competitors.  Foreign  competitors  do  not  have  machines 
in  this  country  that  are  60  or  70  years  old,  so  they  pay  less  liability  insurance  than 
their  American  competitors. 

F.  Fostering  safe  workplaces 

There  is  little  debate  that  there  is  a  need  to  create  better  incentives  to  promote 
safety  in  the  workplace.  Unfortunately,  the  interaction  between  workers'  compensa- 
tion and  product  liability  law  does  not  foster  that  goal. 

Consider  the  current  situation  in  most  states.  An  employer  can  cause  a  work  place 
accident  by,  for  example,  removing  a  guard  from  the  machine  causing  a  worker  to 
be  injured.  If  the  worker  then  brings  a  lawsuit  against  the  machine  tool  builder, 
the  employer  can  join  in  the  action  (by  what  is  called  a  subrogation  lien).  If  the 
worker's  suit  is  successful,  the  employer  can  recover  all  of  the  money  it  paid  in 


4  S.  687  would  expand  a  claimant's  right  to  sue  in  Texas  by  ten  years. 
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workers'  compensation.  This  recovery  can  be  obtained  even  though  the  employer 
was  a  principal  cause  of  the  basic  accident! 

S.  687  will  modify  this  practice.  It  gives  the  manufacturer  an  opportunity  to  abro- 
gate the  subrogation  lien  if  the  manufacturer  proves,  by  clear  and  convincing  evi- 
dence, that  the  accident  occurred  because  of  the  fault  of  the  employer.  If  the  manu- 
facturer fails  to  prove  this,  it  will  have  to  bear  the  reasonable  legal  expenses  borne 
by  the  employer  in  defending  its  lien.  This  provision  leaves  the  employee's  recovery 
totally  unaffected. 

VI.  CONCLUSION 

A  spirit  of  compromise  has  been  a  continuing  history  of  this  mature  legislation; 
it  has  helped  produce  a  fair  and  balanced  bill.  The  cosponsors  of  S.  687,  especially 
Senators  Rockefeller,  Lieberman,  Dodd,  Danforth,  and  Gorton,  have  acted  in  good 
faith  to  address  the  issues  that  were  of  concern  to  consumers  and  other  opponents 
in  the  last  Congress.  The  legislative  process  of  give  and  take  has  produced  a  work 
product  that  certainly  would  not  be  one  originating  from  any  single  interest  group. 

Some  have  suggested  that  legislation  helpful  to  business  is,  by  definition,  harmful 
to  the  public — in  this  case,  to  consumers"  and  to  "victims."  But,  as  Senator  Rocke- 
feller has  stated,  fixing  our  broken  system  can  be,  and  under  S.  687,  will  be  a  "win- 
win"  proposition;  a  victory  for  our  Nation's  businesses  and  for  its  consumers.  Con- 
sumers will  benefit  from  the  expedited  settlement  procedures,  which  are  intended 
to  reduce  litigation  costs  and  put  money  in  the  hands  of  injured  persons  more  quick- 
ly; the  significant  pro-claimant  "discovery  rule"  statute  of  limitation;  and  from  bene- 
fits flowing  from  predictability  in  the  product  liability  system.  Consumers  will  also 
benefit  from  the  long-term  economic  growth  that  this  bill  will  promote,  and  from  the 
provision  which  will  encourage  the  development  and  marketing  of  new  and  innova- 
tive lifesaving  drugs  and  medical  devices. 


Changes  Made  in  the  Federal  Product  Liability  Bills  1981  to  1993  (S.  687) 

The  Product  Liability  Fairness  Act  was  introduced  on  March  31,  1993,  Senators 
Rockefeller,  Gorton,  Lieberman,  Danforth  and  Dodd.  The  bill's  cosponsors  are  a  di- 
verse, bipartisan  group  which  currently  includes  forty-five  United  States  Senators. 
This  broad  support  is  the  result  of  a  decade  of  thorough  hearings,  careful  analyses, 
negotiations,  compromises,  and  refinements  by  committees  in  both  the  Senate  and 
House  of  Representatives.  S.  687  bears  minimal  resemblance  to  the  pro-defendant 
product  liability  bills  initially  supported  by  business  groups  in  the  early  1980's.  The 
following  are  the  principal  changes  that  have  been  made  over  the  years: 

PRINCIPAL  MATTERS  ELIMINATED  FROM  S.  687 

•  It  does  not  restore  negligence  as  the  basis  of  liability  for  manufacturers.  In  fact, 
it  no  longer  preempts  state  law  standards  of  liability  for  manufacturers. 

•  It  does  not  create  a  "state-of-the-art"  of  defense  for  manufacturers. 

•  It  does  not  create  a  defense  for  manufacturers  of  products  that  are  "inherently 
dangerous"  or  "unavoidably  unsafe." 

•  It  does  not  modify  or  eliminate  the  doctrine  of  collateral  estoppel  (which  permits 
a  new  plaintiff  to  utilize  a  result  against  a  defendant  from  a  prior  case  the  de- 
fendant lost). 

•  It  does  not  require  the  claimant  to  identify  the  manufacturer  of  the  product  that 
injured  him  or  her. 

•  It  does  not  contain  any  caps  on  damage  awards. 

•  It  does  not  Create  a  defense  against  liability  for  products  that  comply  with  gov- 
ernment standards. 

•  It  does  not  preclude  courts  from  allowing  evidence  about  product  improvements 
to  be  admitted  in  cases. 

•  It  does  not  limit  the  amount  of  punitive  damages  awards,  it  does  not  limit  mul- 
tiple punitive  damages  awards  from  being  imposed  on  a  manufacturer  for  the 
same  product,  and  it  does  not  take  away  the  jury's  right  to  decide  punitive  dam- 
age awards. 

•  It  does  not  contain  a  broad  statute  of  repose  for  consumer  products. 

MODIFICATIONS  OF  MATTERS  CONTAINED  IN  THE  BILL 

•  The  25-year  statute  of  repose  for  capital  goods  products  has  been  narrowed,  so 
that  it  only  operates  to  bar  a  claim  if  the  claimant  is  eligible  to  receive  workers' 
compensation  benefits  for  the  harm. 
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•  The  workers'  compensation  offset  provision  has  been  modified  at  the  request  of 
small  business  groups,  so  that  employers  will  be  able  to  retain  their  subrogation 
lien  if  they  were  not  at  fault  in  causing  the  claimant's  injury  and  so  that  em- 
ployers will  be  provided  notice  when  a  product  liability  case  is  filed  and  will 
be  given  an  opportunity  to  intervene  in  the  case  to  prove  that  they  were  not 
at  fault. 

•  The  product  seller  provision  has  been  modified  so  that  product  sellers  bear 
manufacturer  liability  if  an  injured  person  cannot  obtain  jurisdiction  over  the 
manufacturer  in  the  injured  person's  home  state. 

•  Pharmaceutical  companies  will  not  benefit  from  the  FDA  defense  against  puni- 
tive damages  if  they  withheld  material  information  from  the  FDA  or  if  they 
bribed  an  FDA  official,  before  or  after  obtaining  pre-market  approval  of  the 
product. 

•  Joint  liability  is  eliminated  only  for  pain  and  suffering  damages,  not  economic 
losses. 

•  The  section  establishing  standards  for  punitive  damages  has  been  changed  to 
clarify  that  drug  companies  that  gain  pre-market  approval  by  the  Food  and 
Drug  Administration  (FDA)  will  lose  the  FDA  standards  defense  to  punitive 
damages  if  the  company  fails  to  make  appropriate  post-approval  reports. 

PROVISION  ADDED  AT  REQUEST  OF  CONSUMER  GROUPS 

•  A  "discovery  rule"  statute  of  limitations  was  added  that  will  preserve  a  claim- 
ant's right  to  sue  until  he  or  she  knows,  or  through  reasonable  diligence  should 
know,  both  that  he  or  she  has  been  harmed  and  the  cause  of  the  harm.  The 
provision  would  apply  in  both  personal  injury  and  wrongful  death  cases.  Many 
states  today,  in  wrongful  death  cases,  automatically  cut  off  a  survivor's  right 
to  sue  one  or  two  years  after  the  death  occurred.  The  bill  will  preserve  the  sur- 
vivor's right  to  sue  until  two  years  from  when  the  cause  of  death  discovered. 


Lewis  and  Roca,  Lawyers, 
Phoenix,  AZ,  January  28,  1994. 

Victor  E.  Schwartz,  Esq., 
Crowell  &  Moring, 
Washington,  DC. 

Dear  Victor:  It  was  great  seeing  you  again  and  listening  to  your  presentation 
in  St.  Paul.  Attached  is  the  Arizona  statute  we  discussed.  I  am  not  aware  of  any 
case  since  the  enactment  of  this  statute  in  1989  in  which  the  pharmaceutical  and 
medical  device  industry  committed  any  acts  that  would  have  warranted  imposition 
of  punitive  damages  in  the  absence  of  this  statute. 

If  you  need  any  further  information,  let  me  know. 

Best  regards, 

Sincerely, 

Merton  E.  Marks. 
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:  Tha  Mii«  had  knowleoge  of  the  dafact  In  tha 
product. 

2.  The  teller  altered,  modified  or  installed  the 
:-raduet,  and  »uch  alteration,  modification  or  InauUla- 
..dc  wu  a  »'i>fTintlil  uum  of  th4  incident  giving 
"M  to  th*  action,  w»t  not  authcrtaed  or  requested  bry 
..-j  manuffcciurar  and  waa  net  perfbrriad  In  ccimpii- 
.  ace  with  tha  direction*  or  specific*,  ti  on*  of  tin  man- 
liecturer. 

h.  If  *  Judgment  It  rendered  In  favor  of  th*  plaintiff 
..id  a  taller  It  granted  indemnity  ae;am*t  a  mimrftf- 
irer,  tha  plaintiff  thall  first  «H«apt  to  latlafy  the 
-dgment  by  l»vying  execution  upon  the  tnanufac- 
:urtr  In  thu  *tate  or  In  th*  itiu  where  the  manuiac- 
j«ri  pnndpaJ  place  of  bu*in*aa  n  located  and  by 
r.ailaf  demand  upon  any  liability  Injurtna*  carrier 
>f ihe  manufacturer  whoa*  identity  it  known  to  plaia- 
.iff  before  attempting  to  collect  th*  juojrment  from 
.he  seller  or  the  teller1*  liability  insurance  carrier. 
Th*  return  of  a  writ  of  eaacutiaa  partially  or  wholly 
.niautfled  or  the  failure  of  tht  maniifarruTsr'*  Lmur- 
isce  earner  to  pay  the  judgment  upon  demand  ahall 
-<  deemed  full  compliance  with  tha  plaintiff  i  ocIlt*- 
.ion  to  attempt  to  collect  from  the  maniifarturer. 

C.  In  any  product  liability  action  tha  rnajufaxturer 

:  tha  product  ahall  rje  indermnified  by  tha  aallar  of  tha 
uroduct  for  my  judgment  rendered  against  th*  raanu- 
•nurar  and  shall  alao  reimburse  tha  manufacturer 
'.zr  reaecnahla  attorneys'  fee*  and  coata  Inrurrad  in 
itfending  lueh  action,  if  tha  aallar  provided  tha  plana 
•j  tpecificatinn*  for  tha  manufacture  or  preparation 
J  tha  product  and  auch  plana  or  specification*  wera  a 
nahetantial  cauaa  of  tha  product'*  alleged  defect  and  If 
he  product  waa  manufactured  In  compliance  with 
ted  according  to  tha  plana  or  specifics  turna  of  tha 
taller.  If  a  Judgment  it  Tendered  in  favor  of  the  plain- 
iff  and  a  manufacturer  it  granted  indemnity  again* t 
t  teller,  tha  plaintiff  ihall  first  attempt  to  aatiafy  the 
:udgment  by  levying  execution  upon  the  aallar  in  thle 
itata  or  In  the  atate  where  tha  aelWi  principal  place 
if  buaineaa  la  located  and  by  making  demand  upon 
any  liability  in*ur*nce  carrier  of  the  eeller  whoa* 
.dantity  la  known  to  plaintiff  before  attempting  to 

all  act  tha  judgment  from  the  manufacturer  or  manu- 
ftcturer't  liability  insurance  carrier.  The  return  of  a 
«rit  of  rxacution  partially  ar  wholly  unaatiafled  or 
the  failure  of  the  astler1*  inaurance  earner  to  pay  tha 
,'jdgment  upon  demand  ahall  be  d*emed  full  coxnpli- 
inca  with  the  plaintiff t  obligation  to  attampt  to  col- 
lect firom  the  aallar.  The  crovieione  of  thia  rubeeetion 
ihall  not  apply  if  the  manufacturer  bad  knowledge  or 
*nth  the  exercise  of  raaeonable  and  diligent  care 
thould  have  had  knowledge  of  the  defect  in  tha  prod- 
uct, ins 

i  UK    Coataratsof  coapUlat)  astoatst  o4*  recov- 
ery 

In  any  product,  liability  acticm  no  dollar  amount  or 
'pr*  ahall  be  included  In  tha  complaint.  The  oom- 
plaint  ahall  pray  for  each  damage*  aa  are  reasonable 
in  the  yi  ram  I  tee  The  complaint  ahall  lndude  e  itate- 
rcent  reciting  that  tha  Junadictional  amount  estab- 
lished fbr  filing  the  action  la  aatlaflerl  ira 

1S-0M.     Inadreiaedble  e-rtdetic*  etau  of  the  art; 
modified  lloal 

In  any  product  liability  action,  tha  following  ahall 
-..-*  he  admiaaihla  aa  direct  evidence  of  a  dofect: 

1.  Evidence  of  advancasaente  or  changm  in  the 
itata  of  the  art  aubaequent  to  tha  Uai  the  product 
'u  first  eold  by  the  defendant 


i  Evidence  of  any  cr.ix^re  made  in  tha  deelgn  or 
rnathod*  of  manufactur.r.g  or  taatlnjt  the  product  or 
any  aimilar  product  euba»c;u*nt  to  tha  time  tha  prod- 
uct  waa  Urti  eold  by  tha  defendant.  in 

AJITTCUE  10.  BHOPUTTTNO 

1J««1.  Civil  liahiliiy  for  tbopiiftinri  adult 
aiaaiiripafrl  minor 

An  adult  or  amancipated  minor  who  commita  ahep- 
liffing  aa  defined  by  ♦  1MS05  U  dvtily  Liable  to  tha 
cwnar  of  the  obtained  gooda  fbr  all  of  tha  following: 

1.  A  penalty  in  the  amount  cf  the  retail  value  of 
the  obtained  gooda. 

1.  An  t^HlATiil  penalty  of  not  Use  than  oae  hun- 
dred dollar*  nor  mora  than  one  hundred  dollar*  plus 
the  tr^nl  Hirff*"  to  the  owner.  lata 

13-482.  Shoj>tLftlJig  by  n  i^teman  cipated  «i»on  b- 
abiiity  of  rjawnxt  or  fturdiaus  foerer 


A.  The  pttrwnta  or  la«al  ruardiana  having  coetody 
or  cootrol  of  an  uxataumcipt fTd  rnlnnr  who  cwnmria 
thopltftlng  aa  defined  by  I  13-1805  are  avtlty  liable 
to  the  owner  of  the  obtained  gooda  fbr  ail  of  the  fol- 
lowing-- 

1.  A  penalty  tn  tha  amount  of  the  retail  value  of 
the  obtained  gooda. 

2.  An  edditJoaeJ  penalty  of  not  Use  than  one  hun- 
dred dollars  nor  mora  than  one  hundred  dbllara  plut 
the  actual  damage*  to  the  owner. 

B.  *oeter  parent*  are  not  liable  under  rurwertioc  A 
of  thia  aectiaa  for  tue  acta  of  children  placed  w-th 
them  pursuant  to  title  8,  chapter  &.  UM 

1VWS.  Coerrle-bcm  fear  ehapUMnr.  lflwl— Ihflrty 
A  canviction  for  ahoplifting  under  I  13-1S0S  la  not 
required  to  wtwt.iw  aa  action  pursuant  to  thia  arti- 
cle. An  adjudication  of  not  guilty  of  violation  cf 
i  13- 180c  ia  adzsiaaibla  in  an  action  for  civil  liability 
under  II  13-691  and  13-663.  A  person  cocmeked  fbr 
ahoplifting  under  I  13-180o  la  predudad  from  subee- 
ouentiy  denym*  the  ts*  in  till  ailefstiona  of  the  of- 
fenae  in  any  rT^"n  parruajit  to  thia  article.  For  the 
purpose*  of  this  itftl'w.  a  ooovictloa  may  reeult  from 
»  verdict  or  a  pie*  Including  a  no  eon  tart  pie*.         tee* 

13-a*t,     Brrnglrn  actiocu  court 

An  actioa  for  recovery  of  damagee  under  thia  arti- 
cle may  be  broogbi  in  any  court  cf  competent  >uiadic» 
ttcn.  Including  tha  amali  claiin*  dlviaioTj  of  a  juatlce 
court,  if  the  total  ajctaal  dacaaa**  and  peaaJtia*  do  not 
.the  ^irtadictioaal  limit  of  the  court.  l*B4 


amticlx  il  rmuoa  and 

PHXULHCtUTVCXLa 

H-701.     Drugn  ST—eplnry  or  rJunitrve 
darrarrtioei 

A.  The  masufactarar  or  aallar  of  a  drag  ia  not  lia- 
ble for  exemplary  or  ponttrra)  dam*«M  h*  the  area; 
ailaerad  to  cause)  tha  harm  either 

1.  Waa  manufiaetarad  and  labeled  in  relevant  and 
material  t— pecf  ta  aeeordaaoe  with  tha  term*  of  an 
aperovml  or  license  Issued  by  the  federal  bod  and 
drug  »amigl»tratirtri  under  the  fiood,  drug  and  cos- 
metic est  (21  United  State*  Code  section  301.  «t  esq.; 
or  the  publk  health  ssrvfee  act  <U  United  Btstee 
Code  taction  301.  at  see  J  or 

2.  Ia  generally  rSQOfniaad  aa  aaia  and  effactrve  pcr- 
•  usnt  to  wnditWira*  at  a  Ml  abed  by  the  fader*]  bod 
and  drug  adndaietrstaea  end  atfnrehJ*  reguiatioa*, 
Induding  packagtag  and  lading;  reralrticna. 
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B.  Subsection  A  docs  not  apply  if  tha  plaintiff 
provtt,  fay  clear  and  oonvlncing  evidence,  that  tfaa 
defendant,  either  before  or  aftar  making  tha  druf 
available  for  public  use,  knowingly,  la  violation  of 
applicabla  federal  food  and  drag  administration  regu- 
lations, withheld  than  or  mlireina— utari  to  tha  ad- 
ministration  infannatloa  known  to  be  notarial  and 
relevant,  to  the  herns  which  tha  plaintiff  allegedly 
suffered. 

C.  In  thie  Motion,  "drat"  meant  tha  earn*  a*  pro- 
vided in  section  201  (g)  (1)  ef  the  fodaral  food,  drag 
end  coenetic  act  (21  United  States  Code  eeetira  821 
(g)(1)).  iw 

ARTICLE  12.  MISCELLANEOUS 

12-711.    Affirmative  defence;  limitation 

Applies  to  mil  action*  Clod  on  or  a/tar  July  17, 
1883 

In  any  civil  action,  tha  finder  of  {act  nay  find  the 
defendant  not  liable  if  tha  defendant  proves  that  tha 
claimant  was  under  the  influence  of  an  intoxicating 
liquor  or  a  drug  and  aa  a  reault  of  that  influence  tha 
claimant  was  at  least  fifty  par  cent  responsible  for  the 
seddent  or  event  that  caused  tha  claimant's 
barm.  lies 

12-712.    Nonliability   for   damages   that  remit 

during  a  criminai  net 

ApoiiM  to  oil  action*  fl/*d  on  or  oJtor  July  17, 

1993 

In  any  civil  action,  a  defendant  is  not  liable  for 
damages  that  the  plaintiff  Incurs  if  the  plaintiff  is 
harmed  as  a  result  of  the  negligence  or  gross  negli- 
gence of  any  defendant  while  the  plaintiff  is  attempt- 
ing to  commit,  committing  or  fleeing  from  a  felony 
criminal  act  i**s 

12-712.    Personal     injury     actions;     collateral 
evidenoe 


1883  amendment  asanas  retroactively  eo  aM 

act/ons  pending  on  July  17,  1883,  tubjoct  to 

certain  determination*  by  toe  court*  . 

A.  In  any  personal  Injury  action  the  defendant  may 
Introduce  evidence  ef  any  amount  or  other  benefit 
which  is  or  will  be  payable  as  a  benefit  to  the  plaintiff 
u  a  reault  of  the  Injury  or  death  pursuant  to  the 
Unitad  States  social  security  act,  any  state  or  federal 
workers'  compensating  act,  any  disability,  health, 
rirknes*.  life,  lncomo«dlaahility  or  accident  insurance 
that  provides  health  benefit*  or  iaocana-dlaablllty 
csvarage  and  any  other  tun  tract  or  agreement  of  any 
group,  organisation,,  partnership,  or  corporation  to 
provide,  pay  for,  or  rttmtrans  the  cost  of  Income  His- 
ability  or  medical,  hospital,  dental  or  other  health 
care  services  to  eetahliah  that  any  oast,  arponao,  or 
lies  claimed  by  tha  plaintiff  as  a  result  of  the  injury 
or  death  is  subject  to  reimbursement  or  indemnifies- 
lion  from  such  collateral  sources.  Where  the  dcfen- 
dsnt  elects  to  introduce  such  evidence,  the  plaintiff 
may  introduce  evidence  of  any  of  the  following: 

1.  Any  amount  which  tha  plaintiff  baa  paid  or  cno- 
tributed  to  eeeure  hi*  right  to  any  such  honoflte, 

2.  That  recovery  from  the  defendant  la  subject  to  a 
lien. 

1  That  a  provider  of  such  collateral  benefits  has  a 
statutory  right  ef  icoovery  against  Use  plaintiff  aa 
Tyiwihuiseimut  for  such 


4.  That  the  provideref  such  benefits  has  a  right  of 
subrogation  to  tha  right*  of  tb*  plaintiff  in  the  per- 
sonal injury  actinn 

B.  Evidence  introduced  pursuant  to  this  section 
shall  be  admieeibW  for  the  purpose  of  considering  the 
damage*  claimed  by  the  plaintiff  and  shall  be  ae- 
eordod  such  wetgfat"  the  trier  of  the  feet*  chooses  to 

C*.  Unlea*  otherria*  eapraeary  pernrittad  to  do  so 
by  statute,  no  provider  of  collateral  benaflta,  as  de- 
scribed in  niaesctien  A,  *baU  recover  any  amount 

tnlnst  tha  plaintiff  s*  reimbursement  for  such  bene- 
fits nor  shall  such  provider  be  rebrcgatad  to  the 
rlgfata  of  the  plaintiff.  >■" 

13-714.    Subrogation 

1993  tjirr~J'«f*  appiNs  rotrooettvtly  to  all 

Sftf^M  ponding  on  July  17,  1993,  sub/set  to 

curtain  dotornimifffmt  by  the  court* 

A.  An  lnsuraaot  policy,  subei  i  iutiun  contract  or 
tvidcac*  of  oovarsfi  that  provides  medical,  aurficai, 
bespttai  or  other  bsthh  care  benefits  may  contain  a 
provision  giving  the  Insurer,  hospital  or  medical  *er> 
vice  corporation  or  health  ear*  atrvicte  orgaBlsatien 
a  lien  against  any  pT00**d*  that  are  collected  In  a 
claim  for  lajuriee  agsast  a  third  party  by  the  insured 
person  from  the  person,  firm  or  corporation  against 
which  the  claim  is  made  to  the  aatont  of  the  actual 
low  incurred  or  actual  cost*  of  *ar»ie**  provided  or  to 
be  provided,  under  tit*  policy,  subscription  contractor 
evidence  of  coverage. 

B.  Any  Insurer  which  provide*  in  the  policy  any 
Uea  or  subrogation  rights  under  this  eectiea  shall  ad- 
vise the  named  insured  is  writing  of  the  Liaaorruh- 
rogatiea  right*  in  the  poliey  in  a  manner  preeertosfc 
by(^edep«tmv^?ftg«nr«n^Thissub«OCtion*hall 
apply  to  all  new  pobda*  owned  in  this  state  or  re- 
newals «f  politic*  in  tfeia  Bate  which  occur  oo  or  after 
Deeambar  8L  IMS. 

C.  The  Uan  shall  be  perfeetad  by  mailing  to  ths 
Insured  at  his  last  known  sdihwas  within  tmty  day* 
after  the  first  benefits  or  servis**  are  provided  a  no* 
tine  of  Uea  Betting  tana  the  amocmt  paid  or  provided 
to  that  date.  When  timety  pai  footed,  the  lies  applies 
to  ail  benefits  that  an  paid  or  services  that  are  pro- 
vided before  asttlemam  or  judgment  became*  of  to* 
omditioa  that  la  ths  subject  of  the  deba. 

D.  Aa  attorney  who  represents  a  person  making  s 
claim  for  personal  Injuries  at  the  time  of  judgment  or 
settlement,  who  baa  aoties  of  the  lien  and  who  doe* 
not  honor  the  Uan  in  B*U»  for  the  Use.  Jo  no  event 
ohail  tha  attorney  be  oehlo  for  the  exeea*  if  the  jod#» 
meat  er  settlement  recovered  by  the  insured  is  lee* 
thaa  tha  Ilea  amount.  The  Uea  shall  not  attach  to  the 
attorney-*  foes  and  costs  portion  of  the  judgment  or 


IL  Ix-ntM  provided  tan 
i  policy,  subsertptien  cootract  or  iili—  ef  oov 
^•pnrridTuwdJcai  surgical,  heap**!  or 
other  health  care  benefit*  may  contain  a  ■■listen 
making  tb*  benefit*  exasas  over  other  valid  and  cot- 
lactihle  inaaranoe  or  sssOar  program*  that  may  pro* 
vide  payment  of  oevsew*>*dte*l.  —  gli  ■[■ ha*nff*l  or 
other  health  care  eapeaass.  Tb*  dfawa*ar  ahaD  by  role 
designate  which  polidat  are  primary  over  other  poli- 
ties and  describe  the  meaner  m  which  I 
all  poUdes  coordinate.  Tor  purpoeaiofthl*  i 
•policy"  shall  ladude  moarsne*  pottdaa, m 

icai  surgiaal  hospital  i 
»ad  shall  also  include  i 
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Responses  of  Victor  Schwartz  to  Questions  Submitted  by  Senators  Grassley, 

Pressler,  and  Thurmond 

Question  1  [submitted  by  Senator  Grassley].  Opponents  of  the  bill  have  indicated 
that  it  will  bring  about  confusion  in  the  law  with  50  different  states  going  50  dif- 
ferent ways.  What  is  your  reply? 

Answer.  S.  687,  The  Product  Liability  Fairness  Act,  is  a  product  of  12  years  of 
refinement.  The  principles  of  the  legislation  are  clear,  i.e.,  there  is  a  statute  of 
repose  for  25  years,  not  26  or  24;  product  sellers  are  responsible  for  their  own  fault, 
not  that  of  the  manufacturer  unless  the  manufacturer  cannot  be  reached  by  judicial 
process  or  is  insolvent.  One  could  go  through  the  entire  bill  and  show  a  succinct  and 
clear  description  for  each  provision. 

To  help  reduce  any  potential  conflicting  interpretations  that  may  exist  in  the  fu- 
ture, a  provision  was  added  to  S.  687  (as  contrasted  with  the  bill,  S.  640,  in  the 
last  Congress)  in  Section  4(e).  It  states: 

Any  decision  of  the  United  States  court  of  appeals  interpreting  the  provi- 
sions of  this  Act  shall  be  considered  a  controlling  precedent  and  followed 
by  each  Federal  and  State  court  within  the  geographical  boundaries  of  the 
circuit  in  which  such  court  of  appeals  sits,  except  to  the  extent  that  the  de- 
cision is  overruled  or  otherwise  modified  by  the  United  States  Supreme 
Court. 

This  places,  in  statutory  form,  what  has  happened  as  a  practical  matter  in  the 
interpretation  of  the  Federal  Employer's  Liability  Act  ("FELA"),  a  statute  that  has 
been  federal  law  since  1909.  FELA  has  not  been  subject  to  50  different  interpreta- 
tions. 

The  argument  that  federal  procedural  rules  would  be  subject  to  different  interpre- 
tations is  not  new.  Arguments  about  conflicting  interpretations  were  made  against 
having  uniform  rules  of  civil  procedure.  No  one  has  suggested  that  we  return  to 
common  law  procedure. 

Finally,  one  must  contrast  what  will  be  with  what  is  now.  Currently,  we  have  51 
different  jurisdictions  retroactively  creating  fundamental  rules  of  law.  They  can 
change  radically  in  an  afternoon.  S.  687  will  be  a  marked  improvement  over  the  cur- 
rent system. 

Question  2.  There  has  been  discussion  by  some  that  uncertainty  in  the  law  con- 
tributes to  "forum  shopping"  among  both  plaintiffs  and  defendants.  Can  you  explain 
this  phenomenon  and  comment  about  how  the  current  situation  will  be  affected  by 
S.  687? 

Answer.  The  current  system,  as  Senior  Federal  District  Judge  Warren  Eginton 
from  the  District  of  Connecticut  has  observed  is  filled  with  incentives  for  forum 
shopping.  Since  a  manufacturer  often  will  do  business  in  many  states,  plaintiffs' 
lawyers  can  sue  the  manufacturer  in  many  different  jurisdictions  and  look  to  rules 
that  are  morefavorable.  Defendants  try  to  move  cases  into  federal  court,  hoping  that 
they  will  be  receiving  better  treatment  than  in  a  state  court.  Having  uniform,  clear 
rules  of  product  liability  will  reduce  both  types  of  forum  shopping  because  the  incen- 
tives for  undertaking  such  efforts  will  be  reduced. 

Question  3.  Ms.  Smith's  testimony  suggests  that  joint  liability  provides  a  no-fault 
system  of  compensation  because  it  allows  100  percent  liability  to  be  imposed  on  a 
minimally  at  fault  "deep  pocket"  defendant.  S.  687,  as  you  know,  allows  states  to 
provide  for  defendants  to  be  jointly  liable  for  economic  losses,  but  provides  only  for 
several  liability  with  respect  to  non-economic  losses.  Can  you  comment  on  the  fair- 
ness of  this  provision  in  light  of  your  knowledge  of  other  no-fault  systems? 

Answer.  As  your  question  indicates,  Mrs.  Smith's  testimony  indicates  that  "joint 
liability"  is  really  a  no-fault  system  of  compensation.  In  effect,  a  defendant  found 
by  a  jury  to  be  only  10  percent  at  fault  must  pay  100  percent  of  the  damages.  The 
predicate  for  imposing  this  type  of  liability  is  not  fault  (the  jury  has  found  the  de- 
fendant 90  percent  fault-free).  Rather,  joint  liability  is  premised  on  the  "no-fault" 
principle  of  risk  distribution."  Risk  distribution  means  that  the  defendant  is  better 
able  to  absorb  the  cost  of  the  risk  than  the  plaintiff;  the  defendant  is  allegedly  bet- 
ter able  to  absorb  that  cost  because  it  is  a  so-called  "deep  pocket." 

S.  687  attempts  to  address  the  arbitrariness  of  joint  liability  by  eliminating  joint 
liability  for  so-called  "non-economic,"  or  pain  and  suffering,  damages.  This  comports 
with  all  other  no-fault  systems — workers'  compensation,  automobile  no-fault  or  any 
other  so-called  "no-fault  system"  only  provide  damages  for  economic  losses.  In  the 
case  of  workers'  compensation,  it  is  only  a  percentage  of  economic  losses.  Therefore, 
the  joint  liability  provision  of  S.  687  is  totally  congruent  with  other  no-fault  sys- 
tems. 
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Question  4  [submitted  by  Senator  Pressler].  Do  you  agree  that  increasing  insur- 
ance premiums  have  weakened  the  economic  stability  of  our  nation's  businesses? 

Answer.  Yes,  increasing  insurance  premiums  have  weakened  the  economic  stabil- 
ity of  our  nation's  business.  A  number  of  businesses  have  gone  without  liability  in- 
surance; they  are  therefore  chilled  in  product  development.  This  may  occur  with 
new  biotech  companies  or  other  new  smaller  businesses.  Also,  in  some  product  li- 
ability areas,  businesses  have  been  made  to  absorb  larger  deductibles.  Once  again, 
this  creates  a  "chilling  effect"  not  only  where  it  is  appropriate,  i.e.,  to  deter  wrongful 
behavior,  but  also  where  it  is  inappropriate,  such  as  by  creating  disincentives  for 
the  manufacture  of  new  and  useful  products. 

Question  5.  Do  you  think  S.  687  will  be  able  to  contain  insurance  costs  for  small 
and  large  businesses? 

Answer.  Whatever  positive  effect  S.  687  has  on  insurance  costs,  it  will  benefit 
both  small  and  larger  business.  Larger  businesses  are  in  a  position  to  bargain  with 
insurance  carriers  to  assure  that  any  savings  that  are  wrought  by  S.  687  will  be 
passed  along  and  will  reduce  premiums.  Smaller  businesses  will  be  able  to  utilize 
the  Federal  Risk  Retention  Acts  of  1981  and  1986.  In  a  nutshell,  if  carriers  refuse 
to  pass  along  any  savings  created  by  S.  687,  small  businesses  can  form  their  own 
insurance  pools  or  risk  retention  groups.  Carriers  are  aware  of  this  economic  lever- 
age that  small  business  possess  and  will  have  strong  incentives  to  pass  along  any 
costs  savings  that  are  brought  about  by  S.  687. 

Question  6.  How  is  the  immense  cost  of  product  liability  putting  small  businesses 
specifically,  at  a  disadvantage  with  foreign  counterparts? 

Answer.  As  the  Rand  Corporation  has  indicated,  no  one  knows  the  precise  cost 
of  product  liability  and  probably  no  one  ever  will.  The  cost  of  recording  every  single 
product  liability  case  would  be  enormous,  and  even  if  that  were  done,  it  still  would 
not  measure  all  the  pre-litigation  claims  that  are  settled.  Whatever  data  there  is 
suggests  that  well  over  90  percent  of  product  liability  lawsuits  result  in  settlement. 

ft  is  crystal  clear  from  their  legal  systems  that  countries  such  as  Japan,  Great 
Britain,  Germany,  and  other  major  industrial  powers  do  not  have  a  liability  system 
with  the  "overkill"  that  is  present  in  our  system.  It  is  true  that  when  foreign  manu- 
facturers sell  their  products  in  the  United  States,  they  are  subject  to  our  legal  sys- 
tem with  the  same  attendant  cost.  Nevertheless,  their  "overall '  liability  cost  is  not 
the  same,  because  most  sell  most  of  their  products  outside  of  the  United  States.  An 
American  small  business,  as  a  practical  matter,  sells  most  of  its  goods  within  this 
country.  Therefore,  the  small  business  liability  cost  "per  product"  will  be  greater  for 
the  U.S.  business.  Also,  small  businesses  that  have  been  in  operation  for  long  peri- 
ods of  time  have  an  extensive  "tail"  on  their  liability.  Small  machine  tool  manufac- 
tures may  be  subject  to  liability  for  products  they  have  made  30,  50  or  even  90  years 
ago.  Foreign  manufacturers  do  not  have  this  type  of  liability  exposure  and  can  come 
into  a  market  and  get  an  advantage,  especially  in  the  capital  goods  industry.  That 
is  why  S.  687  contains  a  25-year  statute  of  repose  for  capital  goods  used  in  the 
workplace. 

Question  7.  What  is  your  response  to  these  charges? 

Answer.  S.  687  will  not  dilute  incentives  for  safety  or  shield  manufacturers  and 
allow  them  to  make  dangerous  and  defective  products.  To  the  contrary,  it  will  in- 
crease incentives  for  safety.  Here  are  a  few  ways  in  which  that  will  occur. 

First,  S.  687  will  encourage  employers  to  keep  their  workplaces  safe.  Today,  an 
employer  can  be  the  principal  cause  of  an  accident,  i.e.,  it  removes  a  guard  from 
a  machine  and  still  recover  from  a  manufacturer  the  cost  that  the  employer  paid 
in  workers'  compensation.  S.  687  will  put  an  end  to  that  practice  because  it  will 
allow  a  manufacturer  to  defeat  a  subrogation  hen  for  workers'  compensation  when 
an  employer's  fault  has  been  the  cause  of  the  accident. 

Second,  S.  687  will  encourage  distributors  and  retailers  to  deal  with  economically 
viable  manufacturers  who  make  safe  products.  If  they  do  not,  the  retailer  and 
wholesaler  will  have  to  bear  the  strict  liability  of  the  manufacturer. 

Third,  S.  687  will  preserve  a  person's  right  to  sue  until  they  know  or  have  reason 
to  know  both  that  they  have  been  harmed  and  the  cause  of  that  harm.  This  ad- 
vanced pro-plaintiff  "discovery  rule"  statute  of  limitations,  which  will  apply  under 
S.  687  both  in  ordinary  liability  suits  and  wrongful  death  cases,  will  prevent  a  man- 
ufacturer from  escaping  liability  simply  because  the  statute  of  limitations  has  run, 
and  the  injured  party  does  not  know  that  he  or  she  has  been  hurt  and  the  cause 
of  that  hurt.  This  is  the  current  situation  in  a  number  of  states,  especially  in  wrong- 
ful death  cases. 

Finally,  S.  687  will  create  clear  standards  for  punitive  damages,  so  a  manufac- 
turer will  know  that  if  it  engages  in  conduct  representing  a  conscious,  flagrant  dis- 
regard for  safety,  it  will  be  punished.  It  would  also  create  strong  incentives  on  man- 
ufacturers of  drugs  and  medical  devices  to  report  all  adverse  risk  effects  to  the  Food 
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and  Drug  Administration,  both  before  and  after  approval  of  a  product.  The  incentive 
is  to  report  and  avoid  punitive  damages.  If  you  do  not  report,  you  will  be  under  the 
shadow  of  punitive  damages  that  could  be  quite  severe. 

Again,  these  are  but  a  few  of  the  ways  that  S.  687  will  increase  incentives  for 
safety.  It  does  not  shield  manufactures  of  defective  products. 

Question  8.  Mr.  Schwartz  what  is  your  view  on  whether  protective  orders  and  con- 
fidentiality provisions  in  product  liability  litigation  and  settlements  are  defensible? 
Should  they  be  restricted  or  prohibited? 

Answer.  The  issue  of  whether  protective  orders  and  confidentiality  provisions  in 
product  liability  litigation  should  be  changed  is  one  that  is  currently  under  consider- 
ation by  the  Federal  Judicial  Center  (FJC).  They  have  a  draft  proposal  presented 
for  public  review  (copy  attached).  This  is  the  normal  regular  form  for  changing  such 

rules.  ,  , 

The  issue  of  whether  judges  have  sufficient  flexibility  to  deny  protective  orders 
has  been  debated  in  approximately  41  state  legislatures.  At  least  39  of  them  have 
rejected  changes,  one  has  made  a  change,  and  one  made  a  change  and  then  re- 
treated from  the  change  it  made.  Whether  protective  order  or  confidentiality  rules 
should  be  changed  is  a  complex  subject  going  far  beyond  product  liability;  it  extends 
environmental  cases,  medical  malpractice  and  other  tort  subjects. 

When  judges  issue  protective  orders,  they  balance  the  need  for  privacy  of  individ- 
uals along  with  incentives  for  settling  cases  against  allowing  the  public  to  know 
about  possible  products  risks. 

Again,  this  is  a  subject  currently  being  studied  by  experts  at  the  FJC.  It  should 
not  be  ensnared  in  product  liability,  which  has  had  a  12-year  period  of  development. 

Question  9.  Mr.  Schwartz  what  is  your  response  to  opponents  of  S.  687  who  claim 
that  there  are  not  that  many  product  liability  cases  and  that  there  may  be  just  a 
few  "horror"  stories  which  are  repeated  over  and  over? 

Answer.  We  have  over  800,000  members  in  the  Product  Liability  Coordinating 
Committee  (PLCC)  who  are  a  the  enactment  of  S.  687.  They  are  practical  business- 
men and  women  who  do  not  come  to  Congress  for  light  and  transient  cause.  Ap- 
proximately 95  percent  of  product  liability  cases  are  settled,  so  even  if  one  were  able 
to  keep  track  of  their  number,  one  would  not  be  able  to  obtain  the  accurate  figure. 

The  need  for  S.  687  however,  is  not  based  on  the  number  of  cases,  but  on  the  un- 
certainty that  exists  in  the  law.  Punitive  damage  law  alone  is  in  a  swirl  of  uncer- 
tainty and  the  Government  Accounting  Office  (GAO)  has  estimated  that  over  90  per- 
cent of  the  cases  are  reversed.  See  U.S.  General  Accounting  Office,  Report  to  the 
Chairman,  Subcommittee  on  Commerce,  Consumer  Protection,  and  Competitiveness, 
Committee  on  Energy  and  Commerce,  House  of  Representatives,  Product  Liability: 
Verdicts  and  Case  Resolution  in  Five  States  38  (1989).  This  usually  means  that 
cases  have  to  be  tried  again  with  attendant  legal  costs.  Sometimes  the  arbitrariness 
of  the  system  benefits  plaintiffs,  and  sometimes  it  benefits  defendants,  but  the  con- 
sistent theme  is  the  arbitrariness  of  a  system  in  interstate  commerce  where  50  dif- 
ferent states  develop  rules  retroactively.  That  is  the  big  "horror  story." 

Question  10.  Mr.  Schwartz,  are  you  aware  of  efforts  at  "forum  shopping"  among 
both  plaintiffs  and  defendants  in  product  liability  cases?  Do  you  think  it  would  be 
desirable  to  minimize  efforts  to  forum  shop,  and  would  S.  687  help  achieve  that 
goal? 

Answer.  The  current  system,  as  Senior  Federal  District  Judge  Warren  Eginton 
from  the  District  of  Connecticut  has  observed  is  filled  with  incentives  for  forum 
shopping.  Since  a  manufacturer  often  will  do  business  in  many  states,  plaintiffs' 
lawyers  can  sue  the  manufacturer  in  different  jurisdictions  and  look  to  rules  that 
are  more  favorable.  Defendants  try  to  move  cases  into  federal  court,  hoping  that 
they  will  be  receiving  better  treatment  than  in  a  state  court.  Having  uniform,  clear 
rules  of  product  liability  will  reduce  both  types  of  forum  shopping  because  the  incen- 
tives for  undertaking  such  efforts  will  be  reduced. 


U.S.  District  Courthouse, 
Bridgeport,  CT,  August  3,  1992. 

Hon.  Joseph  R.  Biden,  Jr., 
Senate  Judiciary  Committee, 
Washington,  DC. 

Re:  Hearings  on  the  Federal  Product  Liability  Fairness  Act,  S.  640— August  5, 
1992 

Dear  Chairman  Biden:  I  am  a  Senior  United  States  District  Judge  from  Con- 
necticut. I  have  been  an  active  trial  judge  since  1979,  taking  senior  status  just  this 
month,  but  I  will  continue  my  current  level  or  activity  trying  cases.  During  my  ten- 
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ure  on  the  federal  bench,  I  have  tried  some  50  product  cases,  but  more  significantly, 
for  two  decades  before  joining  the  judiciary,  I  tried  product  liability  cases  exclu- 
sively. In  addition,  I  am  Editor-in-Chief  of  the  Products  Liability  Law  Journal.  In 
connection  with  that  assignment,  I  have  had  occasion  to  consider  in  some  detail  the 
theories  of  product  liability  law. 

My  experience  tells  me  that  we  are  attempting  to  handle  product  liability  law  by 
a  horse  and  buggy  method.  Product  liability  has  become  interstate  commerce.  Al- 
most every  product  liability  case  that  has  come  before  me  has  had  contacts  or  rela- 
tions with  at  least  one  other  state.  My  understanding  is  that  current  data  show  that 
over  70  percent  of  goods  made  in  an  average  state  are  shipped  out  of  that  state. 
The  figure  is  even  higher  for  Connecticut  (80  percent).  For  that  reason,  state  at- 
tempts to  stabilize  their  product  liability  law  have  fallen  short  of  the  mark.  I  per- 
sonally know  this  is  true  because  as  early  as  1979,  Connecticut  enacted  a  state 
product  liability  law,  with  counter-productive  results. 

My  experience  has  taught  me  that  there  is  an  inordinate  waste  or  judicial  and 
client  resources  endemic  to  the  product  liability  situation  as  it  now  exits.  I  know 
that  your  committee  is  most  interested  in  the  caseload  of  the  federal  court  system. 
If  we  are  to  keep  that  caseload  within  the  bounds  of  reason,  we  must  do  everything 
we  can  to  encourage  settlement  and  shorter  trials.  That  cannot  be  accomplished 
without  certainty,  or  at  least  reasonable  certainty,  in  the  law  applicable  to  a  given 
product  liability  case.  Lawyers  cannot  settle  litigation  if  they  do  not  know  what  law 
is  going  to  be  applicable  to  the  facts  disputed  in  these  matters. 

I  appreciate  that  the  road  toward  federal  product  liability  legislation  is  long  and 
difficult.  Political  considerations,  as  would  be  true  with  any  controversial  legislation, 
have  impeded  its  progress. 

Some  judges  have  suggested  that  if  a  uniform  product  liability  law  was  adopted, 
such  as  S.  640,  courts  would  take  years  to  interpret  its  various  provisions.  It  has 
even  been  said  that  more  disparate  opinions  would  arise  under  a  uniform  federal 
product  liability  law  than  under  our  current  patchwork  state  system.  I  have  re- 
viewed S.  640  and  state,  unequivocally,  that  these  assertions  are  not  well  founded. 
S.  640  is  refined  and  polished  legislation,  unlikely  to  lead  to  many  conflicts.  I  will 
not  rehearse  the  bill,  but  I  hope  my  point  is  clear — the  provisions  of  S.  640  can  be 
understood  by  judges  and  enforced  by  them  whether  they  be  state  or  federal  judges. 
Occasionally,  as  is  true  with  any  statute,  there  will  be  a  difference  in  interpretation, 
but  such  differences  will  be  vastly  less  than  our  current  system  of  51  ever-changing 
bodies  of  product  liability  law. 

Senator  Biden,  I  was  pleased  to  learn  that  Majority  Leader  Mitchell  has  sched- 
uled a  time  for  a  vote  on  S.  640.  There  has  been  too  much  delay  about  a  bill  that 
is  needed  by  judges  who  must  deal  in  a  practical  way  with  these  cases.  There  is 
a  clear  and  present  need  for  federal  action  and,  on  the  whole,  S.  640  is  fair  and 
balanced  legislation.  It  will  reduce  the  waste  of  judicial  resources  and  client  re- 
sources insofar  as  it  helps  to  develop  certainty  in  the  product  area.  I  hope  that  S. 
640  will  be  approved  by  your  committee  and  voted  favorably  upon  by  the  United 
States  Senate. 


Sincerely, 


Warren  W.  Eginton, 
Senior  U.S.  District  Judge. 


Superior  Court  of  New  Jersey, 

Appellate  Division, 
Springfield,  NJ,  July  31,  1992. 
Hon.  Joseph  R.  Biden,  Jr., 
Senate  Judiciary  Committee, 
Washington,  DC. 

Re:  Hearings  on  S.  640 — The  Product  Liability  Fairness  Act 

Dear  Senator  Biden:  Since  I  am  unable  to  appear  at  the  Committee's  hearing 
to  be  held  Wednesday,  August  5,  1992,  I  thank  you  for  permitting  me  to  express 
my  views  in  writing.  As  I  have  noted  in  my  prior  testimony  before  both  the  Senate 
and  House  Committees  considering  product  liability  legislation,  the  opinions  I  ex- 
press are  not  an  official  position  of  the  New  Jersey  courts,  but  represent  solely  my 
own  views. 

Considering  the  similarity  between  S.  640  and  S.  1400  (considered  by  the  prior 
Congress),  I  have  attached  my  written  statement  filed  in  support  of  that  bill  as  well 
as  my  written  responses  to  questions  addressed  by  Senators  Heflin  and  Thurmond. 
I  ask  that  these  comments  be  incorporated  by  reference  into  my  current  statement. 
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In  my  earlier  letter  to  your  Committee  I  gave  you  a  brief  summary  of  my  back- 

found  so  that  you  could  better  evaluate  my  comments.  Briefly,  let  me  reiterate  that 
am  writing  not  only  as  a  judge  with  over  19  years  experience  on  the  bench,  and 
in  my  10th  year  in  an  appellate  court,  but  also  as  an  author  of  the  New  Jersey  text 
on  product  liability  law,  and  numerous  Law  Review  and  other  articles  on  the  sub- 
ject. In  the  1991-1992  period  I  have  published  five  product  liability  decisions,  four 
of  which  deal  with  the  interpretation  of  New  Jersey's  Product  Liability  Act  of  1987 
concerning  which  I  have  published  analyses  appearing  in  the  New  Jersey  Law  Jour- 
nal and  Rutgers  Law  Review:  (41  Rutgers  Law  Review  1279  (1989)).  I  am  currently 
updating  the  statutory  analysis  for  the  1992-1993  edition  of  my  product  liability 
text. 

Cases  involving  the  application  of  New  Jersey  product  liability  statute  have  now 
reached  the  appellate  courts.  I  have  had  a  chance  to  discuss  with  trial  judges  the 
administration  of  the  statutory  cause  of  action  which  has  replaced  the  negligence, 
strict  liability  and  warranty  claims  formerly  included  in  most  product-based  suits. 
Fortunately,  in  New  Jersey  we  had  historically  defined  our  strict  liability  claims 
largely  in  terms  of  negligence,  and  it  is  this  hybrid  negligence/strict  liability  cause 
of  action  that  has  survived. 

I  see  no  impediment  under  S.  640  to  our  continued  development  of  New  Jersey's 
product  liability  law  which  I  hope  might  eventually  become  a  national  model.  Sec- 
tion 301  of  S.  640  specifically  permits  the  continuation  of  our  statutory  cause  of  ac- 
tion, where  not  in  conflict  with  federal  law. 

As  much  as  I  endorse  the  progress  we  have  made  in  New  Jersey,  the  lack  of  uni- 
formity throughout  the  country  presents  an  intolerable  burden  upon  manufacturers 
and  sellers  on  one  hand,  and  injured  consumers  on  the  other,  with  concomitant 
problems  Imposed  on  attorneys  and  judges.  For  example,  a  retail  chain  with  stores 
in  the  50  states  can  well  be  governed  by  50  different  approaches  to  liability.  This 
should  not  be  so,  and  section  302  of  S.  640  goes  a  long  way  toward  clearing  up  this 
problem  by  removing  from  the  courts  claims  against  sellers  so  long  as  a  solvent 
manufacturer  is  available  and  the  seller  has  committed  no  separate  act  engendering 
responsibility. 

One  of  the  more  difficult  areas  in  product  liability  law  involves  the  imposition  of 
punitive  damages.  Although  New  Jersey  has  opted  for  a  preponderance-of-the-evi- 
dence  standard,  rather  than  the  clear-and-convincing  standard  set  forth  in  section 
303(a)  of  S.  640,  and  has  enacted  some  terms  in  variance  with  the  proposed  statute, 
our  experience  with  the  bifurcated  proceedings  set  forth  in  section  303(d)  and  statu- 
tory standards  set  forth  in  section  303(e)  has  been  positive.  In  fact,  the  procedure 
has  been  recommended  for  application  in  punitive  damage  claims  other  than  those 
involving  product  claims.  If  the  Act  is  enacted,  each  jurisdiction  will  be  required  to 
apply  the  same  standards  for  liability  in  determining  the  amount  of  punitive  dam- 
ages, and  there  would  be  far  fewer  cases  of  multiple  assessments  of  damages  which 
could  be  ruinous  to  a  defendant.  (For  example,  if  a  reasonable  jury  could  find  that 
a  fair  punishment  for  knowingly  producing  a  defective  product  was  10  percent  of 
the  company's  net  worth,  the  10  percent  would  hopefully  not  be  imposed  in  ten  dif- 
ferent actions  throughout  the  country.  In  each  case  the  award  of  punitive  damages 
to  persons  similarly  situated  would  be  considered  under  section  303(e)(6),  as  would 
prospective  awards  of  compensatory  damages,  criminal  penalties  and  civil  fines 
under  subsections  (7),  (8)  and  (9.)).  Without  national  legislation,  there  can  be  gross 
inequities. 

With  these  benefits  comes  no  limitation  of  each  state's  ability  to  interpret  the  Act 
and  have  its  own  courts  determine  the  direction  of  product  liability  law  within  the 
Act's  constraints.  While  this  creates  some  possibility  of  diverse  interpretation,  the 
same  is  true  with  any  of  the  uniform  acts,  such  as  the  Uniform  Commercial  Code. 
For  decades  we  have  weigh  the  possibility  of  variant  interpretations  of  a  uniform 
act  against  the  benefit  of  having  a  body  of  law  generated  by  the  courts  of  each  state 
to  aid  all  in  their  interpretation.  Such  will  also  be  true  of  S.  640  if  it  is  enacted 
into  law. 

As  I  noted  in  my  earlier  submission  and  testimony,  there  is  no  cause  for  concern 
that  judges  or  juries  will  have  difficulty  in  applying  a  federal  act,  even  though  there 
may  also  be  state  issues  in  the  case.  We  routinely  apply  federal  and  state  law  in 
product  liabilitycases.(See  examples  such  as  the  cigarette  cases,  cases  involving 
products  regulated  by  the  Federal  Food  and  Drug  Administration,  claims  involving 
aircraft,  etc.).  Outside  of  the  Product  area  there  may  be  Jones  Act  claims  under  the 
Federal  Employers  Liability  Act,  civil  rights  claims  under  42  U.S.C.  §1983,  and 
claims  of  federal  constitutional  rights. 

Another  strong  factor  supporting  passage  is  some  potential  relief  for  the  conges- 
tion of  the  federal  courts.  Often  cases  are  removed  to  federal  court  so  that  a  federal 
judge  will  employ  a  less  parochial  view  of  product  liability  law  than  a  state  court 
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judge.  While  federal  courts  will  look  to  state  law  to  control  a  case,  many  attorneys 
think  that  federal  judges  have  better  insight  into  the  rules  governing  potential  re- 
sponsibility than  a  state  judge,  especially  in  the  area  of  punitive  damages.  Since  S. 
640  provides  national  standards,  if  enacted  attorneys  would  have  more  confidence 
in  permitting  the  state  courts  to  retain  product  liability  claims.  No  strictly  federal 
questions  are  presented,  and  the  only  burden  on  the  Courts  of  Appeal  would  be  to 
interpret  the  law  where  the  case  has  been  initiated  in  federal  court.  The  Supreme 
Court  might  have  some  incremental  additional  duties  if  there  is  a  divergence  of 
opinion  among  the  state  Supreme  Courts  or  federal  circuits  concerning  the  interpre- 
tation of  the  Act.  However,  guidance  to  promote  uniformity  in  the  entire  judicial 
system  is  certainly  not  to  be  decried. 

I  again  urge  the  Committee  to  consider  the  positive  aspects  of  providing  a  na- 
tional product  liability  standard,  as  limited  this  Act  might  be.  If  the  future  shows 
that  the  experience  a  national  act  is  as  positive  as  I  expect  that  it  will  be,  common 
problems  in  the  field  might  well  be  considered.  This  however,  is  a  needed  first  step. 

Thank  you  for  your  consideration.  As  in  the  past,  I  will  be  happy  to  respond  to 
any  questions  you  or  any  member  of  your  Committee  may  have. 
Respectfully  yours, 

William  A.  Dreier. 


Statement  of  Justice  Richard  Neely  on  Behalf  of  the  West  Virginia 

Supreme  Court  of  Appeals 

Thank  you  Mr.  Chairman  and  the  other  distinguished  members  of  the  committee 
for  the  invitation  to  discuss  the  need  for  Federal  product  liability  law  and  S.  640, 
the  Uniform  Product  Liability  Act. 

I  have  been  a  judge  of  West  Virginia's  highest  court  since  1973,  and  I  have  served 
three  times  as  West  Virginia's  chief  justice.  In  that  time,  Product  liability  law  has 
undergone  great  changes,  but  as  long  ago  as  1976  we  were  beginning  to  see  a  "com- 
petitive race  to  the  bottom"  in  product  cases.  Typically,  in  a  product  liability  case, 
there  is  an  in-state  plaintiff,  an  in-state  judge,  an  in-state  jury,  in-state  witnesses, 
in-state  spectators,  and  an  out-of-state  defendant.  When  states  are  entirely  free  to 
craft  the  rules  of  liability  any  way  they  want,  it  takes  little  imagination  to  guess 
that  out-of-state  defendants  as  a  class  won't  do  very  well.  And  this  is  particularly 
true  in  the  states  with  elected  judiciaries  where  the  lawyers  for  plaintiffs  have  sub- 
stantial personal  stakes  in  their  clients'  cases,  and  so  are  generous  to  a  fault  in  judi- 
cial campaigns. 

Business  justifiably  complains  of  what  appear  to  be  utterly  perverse  results.  For 
example,  in  1976  John  Newlin,  a  Pennsylvania  farm  manager,  ordered  an  Inter- 
national Harvester  Front  End  Skid  Loader.  That  model  came  equipped  with  a  roll 
bar,  but  Mr.  Newlin  requested  that  the  roll  bar  be  removed  so  the  tractor  could  go 
through  his  low  barn  door.  Jim  Hammond,  a  farm  employee,  operated  the  skid  load- 
er for  several  months,  but  then  one  day  in  a  freak  accident  turned  the  machine  over 
and  killed  himself.  Mrs.  Hammond,  Jim's  widow,  sued  International  Harvester  and 
recovered  a  big  verdict  because  the  skid  loader  was  defective  for  not  having  a  roll 
bar.  But  the  roll  bar  had  been  removed  at  the  direction  of  the  purchaser!  This  type 
of  result  is  typical  in  product  cases  and  is  not  necessarily  even  irrational  if  we  want 
to  create  a  no-fault  insurance  mechanism.  But  it  is  now  time  to  give  rational  order 
to  the  insurance  mechanism  that  we  have  created  helter-skelter. 

Until  about  1960  a  plaintiff  in  a  product  case  had  to  show  that  the  manufacturer 
was  negligent,  but  now  such  a  showing  is  no  longer  required.  Today  it  is  necessary 
only  to  demonstrate  that  the  product  had  either  a  design  or  manufacturing  defect 
that  caused  the  plaintiff  injury  while  the  product  was  being  used  for  either  its  in- 
tended purpose  or  another  foreseeable  purpose.  Furthermore,  juries  are  given  such 
broad  discretion  that  the  purchaser — in  the  Harvester  case — can  be  entirely  at  fault 
yet  an  injured  victim  may  still  recover.  Consequently,  the  more  novel,  complicated 
or  susceptible  to  misuse  the  product,  the  greater  the  manufacturer's  exposure  to 
lawsuits. 

Numerous  areas  of  tort  law  combine  to  create  what  has  come  to  be  called  "the 
liability  crisis,"  but  it  is  a  mistake  to  lump  product  liability  together  with  other  tort 
problems  like  medical  malpractice,  liability  for  defective  premises  (slip  and  fall 
cases),  municipal  liability,  or  unfair  firing  cases.  Product  liability  is  a  unique  prob- 
lem whose  current  intractable  nature  results  entirely  from  the  structure  of  the 
American  court  system.  And,  part  of  that  structure  is  that  in  22  states — like  West 
Virginia,  Michigan  and  Texas — the  judges  are  entirely  elected. 

Judicial  elections  mean  that  almost  half  our  state  judges  (like  me)  look  a  lot  more 
like  politicians  than  they  do  like  candidates  for  the  Nobel  Prize  in  law.  Further- 
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more,  judicial  elections  also  mean  that  a  judge  must  raise  campaign  money  just  like 
any  other  politician.  Inevitably,  of  course,  major  campaign  contributors — one's  moth- 
er and  the  occasional  free-lance  do-gooder  excepted — are  people  or  organizations 
which  expect  to  recoup  their  investment  several  fold.  None  of  this,  I  am  sure,  comes 
as  a  surprise  to  the  members  of  this  committee  or  to  anyone  else  who  has  ever  had 
practical  political  experience. 

In  most  areas  of  the  law,  elected  judiciaries  perform  well  because  both  the  plain- 
tiffs and  defendants  are  local  residents  who  can  slug  it  out  in  the  local  political 
arena.  One-sided  results,  then,  lead  eventually  to  self-correction,  either  in  judicial 
elections  or  legislative  revision,  that  is  why  in  most  areas  of  state  law,  federalism 
works.  That  is  also  why  in  product  liability,  federalism  does  not  work. 

Unlike  England,  France  or  Germany  (our  major  European  competitors),  the  Unit- 
ed states  does  not  have  one  unified  court  system.  Rather,  we  have  fifty-three  sepa- 
rate, uncoordinated  court  systems.  First,  there  is  the  nationwide  system  of  federal 
courts,  which  is  divided  into  thirteen  separate  circuits  that  are  only  loosely  held  to- 

f  ether  by  the  Supreme  Court  of  the  United  States.  In  addition  to  the  federal  courts, 
owever,  there  are  freestanding  court  systems  in  the  fifty  states,  the  District  of  Co- 
lumbia, and  Puerto  Rico.  And,  as  my  esteemed  colleague,  Chief  Justice  Harry  L. 
Carrico  of  Virginia,  testified  on  July  31,  1990,  over  95  percent  of  the  nation's  judicial 
business  takes  place  in  these  state  (or  state-like)  courts. 

America's  diversity  of  court  systems  leads  to  a  diversity  of  law  systems  because 
American  judges,  like  their  English  predecessors,  have  extensive  lawmaking  powers. 
Because  each  separate  court  system  is  administratively  independent  of  the  others, 
each  separate  court  system  is  free  to  generate  eccentric  judge-made  law  at  odds  with 
the  statutory  and  judge-made  law  of  other  jurisdictions. 

Although  my  personal  experience  has  been  in  a  state  with  elected  judges,  I  have 
found  that  many  of  the  most  pro-plaintiff  decisions — like  the  Harvester  case — have 
come  from  either  federal  judges  or  appointed  state  judges.  This  is  because  even  ap- 
pointed trial  and  appellate  judges  are  swayed  by  the  emotional  incentives  that  favor 
the  redistribution  Of  wealth  from  out-of-state  defendants  to  local  rsidents,  which  is 
why  product  liability  law  becomes  more  and  bore  oppressive  to  business. 

By  pointing  these  dynamics  out  I  do  not  mean  to  imply  that  every,  or  even  most 
product  liability  decisions  are  the  result  of  bias  against  out-of-state  defendants  or 
of  a  cavalier  disregard  by  judges  and  juries  of  accepted  standards  of  right  and 
wrong.  But  it  is  not  the  overwhelming  majority  of  ordinary  cases  that  determine  the 
contours  of  the  law;  rather,  it  is  the  extraordinary  cases.  Thus,  in  close  product  li- 
ability cases  where  fact  patterns  are  on  the  edge  of  existing  law  and  the  sympathies 
of  a  normally  compassionate  judge  or  juror  would  be  aroused,  there  is  no  local  dis- 
incentive to  nudging  the  case  over  the  line  in  favor  of,  say,  a  widowed  mother  of 
four.  However,  these  hard  cases  do  not  stand  in  isolation:  As  individual  hard  cases 
are  nudged  across  the  frontier  by  sympathetic  judges,  the  frontier  itself  changes,  but 
only  in  one  direction. 

Product  liability  exposure  is  one  of  the  most  serious  long-term  problems  facing  the 
American  economy,  but  the  full  dimensions  of  the  problem  are  as  yet  only  dimly  un- 
derstood by  the  general  public.  In  general,  most  large  American  companies  have 
managed  to  live  with  current  product  liability  law  without  going  bankrupt  or  closing 
plants.  But  that  is  because  most  large  American  companies  manufacture  established 
products  with  known  liability  risks  and  have  devised  schemes — such  as  introducing 
new  products  off-shore — to  keep  their  product  liability  exposure  in  the  American 
market  within  manageable  limits.  Thus,  the  problem  for  the  American  economy  is 
not  that  product  liability  will  bankrupt  otherwise  solvent  American  companies,  but 
rather  that  the  defensive  actions  that  American  companies  are  forced  to  take  to  pro- 
tect themselves  from  product  liability  exposure  will  move  research,  development  and 
American  jobs  off-shore. 

Not  all  segments  of  American  society  face  she  same  jeopardy  from  global  competi- 
tion. Thus,  the  upper  middle  class  of  lawyers,  judges,  university  professors,  doctors, 
and  other  "professionals"  are  not  subject  to  having  their  jobs  moved  overseas. 
Skilled  and  unskilled  labor,  on  the  other  hand,  as  well  as  business  managers,  face 
constant  competition  from  low  cost  foreign  producers.  America,  then,  is  divided  into 
two  classes — those  for  whom  America's  international  competitive  position  is  a  life 
or  death  issue,  and  those  who  are  insulated  from  international  competition. 

The  strength  of  the  Roosevelt  administration's  New  Deal  was  the  breadth  of 
shared  economic  concerns.  Even  those  who  had  secure  jobs  during  the  1930's  still 
had  parents,  brothers,  or  friends  who  were  out  of  work.  The  same  broad  unity  of 
interest  in  economic  matters  does  not  exist  today.  Current  social  stratification  pro- 
duces a  leadership  class  of  professionals,  journalists  and  academicians  who  are  both 
psychologically  and  geographically  removed  from  the  lower  middle  class  of  blue  col- 
lar and  clerical  workers  threatened  by  foreign  competition.  Were  this  not  the  case, 
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far  greater  attention  would  be  paid  in  the  media  to  our  product  ability  law  because 
the  big  loss  from  runaway  product  law  is  research  and  development  not  pursued, 
new  technologies  not  developed,  new  products  not  introduced,  market  shares  not 
dominated,  learning  curves  not  exploited  and,  most  important,  NEW  JOBS  NOT 
CREATED. 

Draconian  product  liability  rules  discourage  American  companies  from  introducing 
new  products  in  the  American  market  until  those  products  have  been  thoroughly 
tested  abroad.  However,  if  the  initial  product  introduction  is  to  be  done,  say,  in 
Japan,  then  it  is  only  intelligent  to  manufacture  the  product  in  Japan  initially.  Logi- 
cally, if  the  manufacturing  is  to  be  done  in  Japan,  then  the  research,  development 
and  engineering  ought  to  be  done  in  Japan  as  well.  Inevitably,  the  product  becomes 
a  Japanese  product  and  not  an  American  product.  The  company  doing  the  manufac- 
turing may  be  an  American  company  in  the  sense  that  it  is  owned  by  American 
shareholders,  but  the  real  wealth — namely  the  jobs  associated  with  the  production 
of  the  product  and  the  technical  skills  acquired  by  managers  and  labor  force — is 
owned  by  the  Japanese. 

There  is  no  "American"  law  of  product  liability  in  the  sense  of  uniform  national 
standards,  given  tee  profile  of  product  liability  suits,  where  the  defendant  is  invari- 
ably from  out-of-state,  there  is  a  "competitive  race  to  the  bottom"  among  state  courts 
to  create  ever  more  liberal  liability  rules.  This  is  not  necessarily  an  intentional  anti- 
business  policy,  but  simply  an  exercise  in  economic  self-defense:  Any  state  court  (or 
state  legislature,  for  that  matter)  that  does  not  keep  up  with  the  latest  pro-plaintiff 
rulings  is  behaving  entirely  irrationally.  That  is  why  when  one  court  pushes  the 
frontier  of  product  liability  law  further  out  because  of  an  extraordinarily  sympa- 
thetic set  of  facts,  the  new  pro-plaintiff  frontier  quickly  becomes  the  law  for  all,  or 
nearly  all,  of  the  states. 

Simply  put,  if  you  ask  the  average  state  judge  whether  she  would  like  to  redistrib- 
ute some  wealth  from,  say,  Ford  Motor  Company  to  a  local  resident  who  was  se- 
verely injured  in  a  car  crash,  the  judge  will  probably  answer  "yes."  But  if  you  ask 
the  same  judge  to  make  a  choice  between  high  local  employment  in  Ford's  plants 
on  the  one  hand,  and  redistribution  of  Ford's  money  on  the  other,  she  is  likely  to 
favor  high  employment  over  simple  wealth  redistribution.  The  problem  is  that  ex- 
cept for  the  U.S.  Supreme  Court,  no  American  judge  can  affect  these  trade-offs. 

If,  for  example,  as  a  West  Virginia  judge  I  insist  that  West  Virginia  have  conserv- 
ative product  liability  law,  all  I  will  do  is  reduce  my  friends'  and  neighbors'  claims 
on  the  existing  pool  of  product  liability  insurance  paid  for  by  consumers  through 
"premiums"  incorporated  into  the  price  of  everything  we  buy.  This  is  the  explicit  ra- 
tionale of  Blankenship  v.  General  Motors,  S.E.2d  (decided  

July  1991)  and  attached  to  this  testimony  as  an  exhibit.  Blankenship  adopted  the 
"crashworthiness"  doctrine  in  automobile  collision  cases  in  West  Virginia.  In 
Blankenship  I  wrote  for  a  unanimous  court: 

[W]e  do  not  claim  that  our  adoption  of  rules  liberal  to  the  plaintiffs  com- 
ports, necessarily,  with  some  Platonic  ideal  of  perfect  justice.  Rather,  for  a 
tiny  state  incapable  of  controlling  the  direction  of  the  national  law  in  terms 
of  appropriate  trade-offs  among  employment,  research,  development  and 
compensation  for  the  injured  users  of  products,  the  adoption  of  rules  liberal 
to  plaintiffs  is  simple  self-defense. 

Slip  Opinion  at  p.  11. 

Thus,  as  a  state  judge  I  have  admitted  in  a  unanimous  opinion  written  for  the 
highest  court  of  one  of  the  fifty  states  that  we,  as  a  state  court,  cannot  be  rational 
in  the  crafting  of  product  liability  rules.  No  matter,  then,  how  responsible  I  or  the 
other  members  of  our  court  want  to  be  as  state  court  judges,  we  are  powerless  to 
improve  the  overall  American  product  liability  system  or  reduce  the  exposure  of 
West  Virginia  manufacturers  to  the  caprice  or  malice  of  out-of-state  courts  and  ju- 
ries. 

By  trying  unilaterally  to  make  such  improvements,  we  will  succeed  only  in  impov- 
erishing our  own  State's  residents  without  doing  anyone,  anywhere,  any  measurable 
good.  Unless  we  want  to  be  "suckers,"  as  state  judges  we  must  immediately  incor- 
porate the  latest  pro-plaintiff  wealth  redistribution  theories  applied  in  other  states 
into  West  Virginia's  decisional  law.  If  we  conceive  and  apply  new  wealth  redistribu- 
tion theories  before  anyone  else,  we  can  even  garner  for  ourselves  more  than  our 
fair  share  of  the  national  product  liability  insurance  pool.  Every  jurisdiction,  then, 
must  ultimately  follow  the  most  irresponsible  state. 

In  the  twenty  years  between  1970  and  1990,  product  liability  went  from  an  "inno- 
vative theory,"  not  even  recognized  by  a  majority  of  states,  to  a  multi-billion  dollar 
business  hazard.  Thus,  federalism's  dynamics  have  not  only  created  the  current  sys- 
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tern,  but  more  important,  federalism's  dynamics  will  inevitably  create  a  bigger  and 
more  horrible  system  in  the  next  decade. 

Obviously  the  solution  to  this  "competitive  race  to  the  bottom"  problem  is  national 
product  liability  law.  Inevitably,  a  statute  like  S.  640  will  be  refined  by  the  Supreme 
Court  of  the  United  States  as  concrete  cases  present  themselves.  Indeed,  the  same 
competitive  race  to  the  bottom  that  exists  in  product  liability  would  also  exist  in 
state  taxation  of  interstate  commerce  had  not  the  Supreme  Court  of  the  United 
States  intervened  in  the  19th  century.  Left  to  themselves,  all  states  would  tax  out- 
of-state  products  ore  heavily  than  in-state  products,  but  the  Supreme  Court  don't 
permit  it.  Roughly  three  percent  of  the  Supreme  Court's  docket  is  devoted  to  tax 
discrimination  cases.  Therefore,  there  is  strong  precedent  for  Supreme  Court  super- 
vision of  product  liability  where  we  have  a  problem  almost  identical  in  profile  to  the 
tax  discrimination  problem.  Furthermore,  no  reasonable  commentator  has  said  that 
federal  supervision  of  tax  discrimination  matters  in  any  way  confounds  the  federal 
spirit  of  our  Constitution. 

There  is  little  political  support  for  a  general  roll  back  of  product  liability.  How- 
ever, freezing  most  parts  of  the  current  system  and  tinkering  at  the  edges  to  reduce 
product  liability's  chilling  effect  on  research,  development  and  innovation  should  be 
welcomed  by  the  political  middle.  Although  S.  640  addresses  only  a  few  issues,  it 
does  deal  with  important  matters  such  as  punitive  damages;  product  seller  liability; 
joint  and  several  liability;  time  limitations  and  the  relationship  between  product  li- 
ability and  workers'  compensation.  While  I  might  not  have  addressed  each  issue  in 
the  same  way,  I  can  appreciate  that  S.  640's  architects  have  attempted  to  balance 
the  rights  of  injured  people  against  the  need  to  encourage  innovation,  local  develop- 
ment of  American  products,  and  American  competitiveness  in  international  markets. 

However,  although  I  support  S.  640  both  in  concept  and  in  most  of  its  particulars, 
I  cannot  fail  to  suggest  one  important  amendment  that  I  believe  will  make  the  bill 
more  palatable  to  the  middle  and  fairer. 

What  we  really  want  to  do  in  product  cases  is  insure  consumers  against  bad  prod- 
ucts. This  insurance  should  protect  against  economic  loss,  give  reasonable  awards 
for  non-economic  loss,  but  most  importantly,  this  insurance  should  pay  the  benefits 
quickly.  In  the  current  system,  and  at  the  most  practical  level,  punitive  damages 
have  nothing  to  do  with  '  punishing"  the  defendant;  punitive  damages  are  now  used 

Erimarily  to  up  the  ante  in  a  court  system  that  is  so  complicated,  expensive,  over- 
urdened,  under-funded,  and  incompetent  that  final  judgments  typically  take  over 
eight  years  and  lawyers  are  reluctant  to  take  cases  with  less  than  six  figure  damage 
claims.  Courts  are  not  successful  for  the  cases  they  try;  courts  are  successful  for  the 
cases  they  do  not  try!  Over  94  percent  of  all  cases  filed  in  court  settle  before  trial, 
and  there  is  no  reason  why  these  settlements  cannot  come  sooner  rather  than  later. 

In  the  current  system,  punitive  damages  are  used  as  an  terrorem  device  to  offset 
the  enormous  advantages  that  defendants  have  in  terms  of  the  logistical  support  for 
their  lawyers,  delay  in  the  courts,  and  the  necessitous  circumstances  of  plaintiffs 
who  must  often  settle  for  pittances  because  they  need  money  today. 

Finally,  it  should  be  pointed  out  that  defendants  and  their  lawyers  are  not  the 
same  entity.  Although  defendants  themselves  may  be  content  with  quick  (and  there- 
fore cheap)  settlements,  that  is  not  usually  true  for  their  lawyers,  whose  incomes 
these  days  are  directly  related  to  mindless  file-building.  Clients  tend  to  trust  their 
lawyers,  so  the  counterproductive  nature  of  most  file-building  is  frequently  either 
unnoticed  or  a  matter  of  indifference.  However,  the  availability  of  punitive  damages 
that  can  be  awarded  in  the  discretion  of  a  jury  focuses  the  mind  of  corporate  finan- 
cial officers  (if  not  corporate  counsel)  and  helps  inspire  quicker  settlements  than 
would  ordinarily  be  the  case  in  the  real  world  of  hopelessly  slow  and  complicated 
litigation. 

S.  640  does  an  admirable  job  of  beginning  the  transition  to  a  new  product  liability 
paradigm  where  random,  excessive  lottery-like  jury  awards  are  traded  for  lower  but 
quicker  and  surer  settlements.  This,  obviously,  is  the  purpose  of  Section  201,  the 
bill's  mechanism  to  encourage  settlements.  However,  to  help  enforce  both  quick  set- 
tlements and  the  voluntary  use  of  alternative  dispute  resolution,  I  would  amend 
Section  303(e)  which  sets  forth  the  criteria  justifying  an  award  of  punitive  damages 
by  adding  a  new  subsection  10  in  the  following  words: 

(10)  the  extent  to  which  the  manufacturer,  when  its  liability  was  reason- 
ably clear,  exacerbated  the  original  harm  by  failing  to  offer  a  reasonable 
settlement  (or  offer  expeditious  alternative  dispute  resolution)  covering  all 
losses  otherwise  allowed  by  state  law,  including  some  reasonable  allocation 
for  pre-trial  attorneys'  fees,  within  90  days  of  the  filing  of  the  claim,  or 
within  such  other,  longer  period  as  the  court  may  specifically  find  reason- 
able in  extraordinary  cases  after  considering  the  complexity  of  the  issues. 
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Thank  you  Mr.  Chairman. 


Statement  of  Steven  Garber  on  Behalf  of  the  RAND,  the  Institute  for  Civil 
Justice  on  Product  Liability  and  the  Economics  of  Pharmaceuticals  and 
Medical  Device 


SUMMARY 


OVERVIEW 


There  is  currently  a  very  active  debate  in  this  country  over  product  liability  laws 
and  litigation.  The  product  liability  system  is,  in  part,  a  response  to  the  fact  that 
millions  of  Americans  suffer  serious  product-related  injuries  every  year.  The  product 
liability  system  allows  an  injured  product  user  to  recover  damages  from  the  manu- 
facturer under  some  circumstances.  In  so  doing,  liability  is  intended  to  provide  com- 
panies with  incentives  to  make  products  safer,  because  safer  products  should  lead 
to  lower  liability  risks  and  costs.  However,  critics  claim  that  the  U.S.  product  liabil- 
ity system  has  unintended,  detrimental  effects  on  the  U.S.  economy  and  have  pro- 
posed a  variety  of  reforms. 

Many  who  call  for  reforms  claim  that  liability  reduces  the  availability  and  useful- 
ness of  products,  increases  prices,  discourages  innovation,  and  undermines  the  com- 
petitiveness of  U.S.  industry.  Those  who  oppose  reform  claim  that  product  liability 
improves  the  national  well-being,  because  it  accomplishes  the  objective  of  making 
products  safer  at  an  acceptable  cost. 

Purpose  of  the  study 

To  sort  out  these  claims  and  evaluate  proposed  reforms  policymakers  need  an- 
swers to  three  questions: 

•  What  are  the  actual  economic  effects  of  product  liability? 

•  How  does  the  system  produce  these  effects? 

•  Can  policies  be  structured  to  increase  the  benefits  of  the  system  while  reducing 
the  costs — and,  if  so,  how? 

Answering  such  questions  requires  systematic  information.  However,  both  pro- 
ponents and  opponents  of  reform  rely  chiefly  on  anecdotes  to  support  their  claims. 
Very  little  systematic  information  has  been  developed. 

The  purpose  of  this  study  is  to  provide  such  information  on  the  pharmaceutical 
and  medical  device  industries.  Our  ultimate  objective  is  to  identify  the  types  of  prod- 
uct liability  reforms  in  those  industries  that  seem  most  like  to  enhance  their  con- 
tribution to  national  economic  well-being.  Doing  so  requires  detailed  consideration 
of  the  economic  outcomes  of  the  prevailing  liability  system— but  also  requires  much 
more. 
What  the  study  contributes  to  the  debate? 

Judging  whether  various  reform  measures  will  improve  economic  well-being  re- 
quires prediction  of  the  economic  outcomes  that  would  occur  under  liability  arrange- 
ments that  have  never  been  tried.  Such  prediction  requires  an  empirically  grounded 
understanding  of  how  business  decisions  are  influenced  by  incentives  that  liability 
doctrine  and  procedures  can  shape.  With  that  understanding,  we  do  two  things:  (1) 
assess  the  strengths  and  weaknesses  of  the  current  liability  system  in  pharma- 
ceuticals and  medical  devices  as  a  tool  for  promoting  national  economic  well-being 
and  (2)  provide  suggestions  for  steering  the  policy  debate  away  from  questions  that 
either  are  not  central  or  are  unanswerable. 

As  an  example  of  a  question  that  is  not  central,  much  of  the  current  debate  cen- 
ters on  whether  the  total  liability  burden  on  business  is  too  heavy.  One  side  points 
to  behavior  of  drug  and  medical  device  companies  that  it  sees  as  unacceptably  dan- 
gerous and  concludes  that  the  burden  is  inadequate  to  protect  users  from  injury. 
The  other  side  points  to  liability  imposed  in  circumstances  it  sees  as  inappropriate, 
and  to  consequent  economic  costs,  and  concludes  that  the  burden  is  excessive  The 
study's  findings  indicate  that  both  conclusions  are  right  and  wrong.  Apparently,  li- 
ability fails  to  deter  some  company  behavior  that  society  wants  to  deter  and  at  the 
same  time  deters  some  behavior  that  society  does  not  want  to  deter.  This  suggests 
that  reform  should  aim  at  strengthening  deterrence  of  some  activities  and  weaken- 
ing deterrence  of  others.  A  crucial  question  is:  How  might  this  be  done? 

An  example  of  an  often-unanswerable  question  is  whether  damages  in  particular 
cases  or  liability  costs  attributable  to  particular  products  are  too  high  or  too  low. 
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This  question  is  unanswerable  and  is  likely  to  remain  so  for  many  years,  because 
it  is  not  clear  which  of  the  many  factors  involved  (e.g.,  how  many  injured  parties 
make  claims,  direct  defense  costs,  effects  on  company  reputation)  are  most  impor- 
tant. 

Despite  such  complexities  and  unknowns,  the  study  demonstrates  that  policy 
guidance  can  be  developed.  Building  on  more  detailed  understanding  of  the  facts 
and  explicit  recognition  of  crucial  issues,  the  study  develops  conceptual  principles 
to  guide  the  search  for  reforms  in  the  pharmaceutical  and  medical  device  industries 
that  will  promote  national  economic  goals.  It  uses  these  principles  to  identity  policy 
actions  that  appear  promising  in  that  regard.  The  major  policy  actions  involve  how 
the  regulatory  history  of  a  product  should  affect  liability,  the  conditions  under  which 
punitive  damages  should  and  should  not  be  assessed,  and  the  means  of  improving 
the  quality  of  scientific  evidence  in  liability  cases. 

Organization  of  the  summary 

The  sections  that  follow  explain  the  focus  on  pharmaceuticals  and  medical  de- 
vices; present  the  background  and  approach  of  the  study;  describe  the  liability  sys- 
tem's effect  on  product  availability,  pricing,  safety  and  effectiveness  of  products,  and 
innovation  in  these  industries;  and  identity  some  promising  directions  for  reform. 

WHY  PHARMACEUTICALS  AND  MEDICAL  DEVICES? 

We  focus  on  these  industries  for  several  reasons.  First,  and  quite  practically,  the 
crucial  questions  cannot  be  addressed  meaningfully  in  economy  wide  terms;  they  re- 
quire analysis  at  the  industry  level.  Second,  there  are  widespread  concerns  about 
the  economic  effects  of  liability  on  the  pharmaceutical  and  medical  device  industries. 
Third,  accounts  of  experience  in  these  and  a  handful  of  other  industries  are  very 
influential  in  shaping  views  about  how  product  liability  affects  the  national  econ- 
omy. 

On  the  first  point,  liability  does  not  affect  business  decisions  in  a  vacuum.  How 
it  affects  economic  outcomes  will  depend  on  such  factors  as  the  nature  of  product 
injuries;  the  technology  and  costs  of  reducing  product  hazards;  and  the  competitive, 
regulatory,  and  liability  environments  in  which  product  manufacturers  operate. 
These  factors  differ  considerably  across  industries — thus  the  need  to  study  effects 
in  particular  industries. 

On  the  second  and  third  points,  litigation  involving  pharmaceuticals  and  medical 
devices  has  been  very  extensive,  highly  publicized,  and  a  source  of  major  concern 
to  many  observers.  Litigation  has  involved  many  drugs  and  medical  devices,  and  the 
industries  have  been  the  setting  for  several  mass  torts.  For  example,  the  drugs  DES 
and  Bendectin  have  generated  mass  torts  extending  over  decades,  and  litigation  still 
continues.  Medical  devices,  such  as  the  Dalkon  Shield  and,  quite  recently,  the  Shiley 
heart  valve  and  silicone-gel  breast  implants  have  also  generated  mass  litigation. 
These  products  alone  have  involved  hundreds  of  thousand  of  claims  and  billions  of 
dollars  in  litigation  costs  and  compensation  payments.  Moreover,  claims  about  the 
economic  effects  of  this  litigation  on  company  decisions  have  raised  serious  concerns 
about  detrimental  effects  on  the  economy.  The  claims  are  invoked  repeatedly  and 
passionately  in  policy  debates  about  appropriate  product  liability  policy  for  all  in- 
dustries. 

The  U.S.  pharmaceutical  and  medical  device  industries  are  widely  viewed  as  inno- 
vative, high-technology  industries  that  have  been  very  successful  in  international 
competition.  Further,  performance  of  these  industries  is  viewed  as  an  important 
consideration  in  the  struggle  to  provide  affordable  health  care  in  the  United  States. 
It  is  little  wonder,  then,  that  concerns  about  the  effects  of  product  liability  on  these 
industries  have  captured  widespread  attention  and  have  been  very  influential  in 
shaping  public  impressions  about  the  effects  of  product  liability  generally. 

Thus,  systematic  information  about  the  economics  of  liability  in  pharmaceuticals 
and  medical  devices  would  be  useful  in  reconsidering  liability  policy  for  these  indus- 
tries. It  should  also  help  clarify  the  roles  of  factors  specific  to  these  industries  and 
thereby  inform  the  broader  policy  debate.  It  cannot  be  stressed  strongly  enough, 
however,  that  the  conclusions  depend  on  features  peculiar  to  the  pharmaceutical 
and  medical  device  industries  and  cannot  be  indiscriminately  applied  to  other  indus- 
tries. 

BACKGROUND  AND  APPROACH 

In  studying  the  effects  of  the  product  liability  system,  one  could  focus  on  various 
social  concerns  raised  in  the  policy  debate,  such  as  the  system's  effects  on  national 
economic  competitiveness,  fairness  of  compensation,  or  distribution  of  liability's  ef- 
fects across  various  groups  in  society.  This  study  considers  how  the  existing  system 
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has  affected  the  contributions  of  the  pharmaceutical  and  medical  device  industries 
to  current  and  future  standards  of  living  in  the  United  States  and  how  alternative 
liability  arrangements  might  affect  these  contributions.  Thus,  the  focus  is  on  one  of 
the  many  definitions  of  national  economic  competitiveness. 

Defining  concepts  and  terms 

Economists  often  refer  to  an  industry's  contribution  to  aggregate  standards  of  liv- 
ing as  the  industry's  economic  performance  and  generally  evaluate  it  in  terms  of  eco- 
nomic efficiency. 

The  economic  performance  of  the  pharmaceutical  and  medical  device  industries 
depends  on  the  desirable  and  undesirable  consequences  of  developing,  producing, 
and  using  drugs  and  devices.  Desirable  consequences  are  termed  social  benefits  and 
undesirable  consequences,  social  costs.  An  industry's  economic  performance  (or  its 
contribution  to  standards  of  living  or  economic  efficiency)  is  a  net  economic  value: 
social  benefits  minus  social  costs. 

The  social  benefits  stem  from  improvements  in  the  health  and  well-being  of  prod- 
uct users  (patients).  Social  costs  of  prescription  drugs  and  devices  are  of  two  lands. 
First,  making  drugs  and  devices  available  to  patients  requires  use  of  productive  re- 
sources (such  as  labor,  buildings,  machines,  and  materials).  Second,  some  patients 
suffer  injuries  from  drugs  and  devices.  Social  costs  stemming  from  these  sources  are 
referred  to,  respectively,  as  resource  costs  and  injury  costs.  (The  study  focuses  on 
prescription  products  because  these  are  considerably  more  hazardous  than  over-the- 
counter  products  and,  hence,  more  likely  to  involve  liability.) 

For  convenience,  actions  furthering  the  industries'  economic  performance  are 
termed  economically  efficient  or  desirable,  and  actions  impeding  performance  are 
termed  economically  inefficient,  or  undesirable.  Thus,  we  would  call  a  particular 
change  in  product  liability  policy  economically  efficient  if  it  increased  the  industries' 
social  benefits  net  of  social  costs. 

Economic  outcomes  are  driven  by  company  decisions  regarding  individual  prod- 
ucts. In  pursuing  economic  efficiency,  drug  and  device  companies  often  face  a  con- 
flict between  the  safety  and  effectiveness  of  products.  Aiming  for  maximum  possible 
safety  is  generally  not  desirable,  because  the  social  costs  of  many  safety  measures 
are  too  high:  Increasing  safety  typically  involves  resource  costs  and  often  decreases 
product  effectiveness. 

There  are  various  examples  of  the  latter  point: 

1)  A  product's  injury  costs  can  be  eliminated  by  withdrawing  it  from  the  market, 
but  this  would  also  eliminate  the  product's  benefits. 

2)  Injuries  can  be  averted  by  more-extensive  product  warnings,  but  these 
warnings  might  also  discourage  product  use  by  patients  who  would  be  suc- 
cessfully treated. 

3)  Safety  can  be  enhanced  by  more-extensive  product  testing  prior  to  marketing, 
but  delaying  availability  of  products  reduces  their  benefits. 

In  sum,  increasing  a  product's  safety  is  economically  desirable  if,  and  only  if,  the 
benefits  of  the  injuries  averted  outweigh  the  additional  resource  costs  plus  any  re- 
sulting costs  of  decreased  effectiveness. 

Balancing  safety  and  effectiveness  is  not  left  to  drug  and  device  companies  alone. 
In  fact,  for  all  prescription  drugs  and  for  many — but  not  all — prescription  medical 
devices,  extensive  regulations  of  the  U.S.  Food  and  Drug  Administration  (FDA)  gov- 
ern virtually  all  company  decisions  of  interest  in  this  study.  For  example  such  a 
product  cannot  be  marketed  in  the  United  States  until  the  FDA  reviews  extensive 
information  on  product  safety  and  effectiveness  submitted  by  a  company  and  ap- 
proves the  product  for  marketing.  Other  regulations  pertain  to  product  labeling  (in- 
cluding product  warnings)  and  to  monitoring  and  reporting  of  injuries. 

Liability's  potential  for  enhancing  or  undermining  efficiency  depends  on  the  levels 
of  product  safety  and  effectiveness  that  FDA  regulation  induces.  A  product's  safety 
depends  not  only  on  the  safety  standards  set  by  the  FDA,  embodied  in  the  applica- 
ble regulations,  but  also  on  the  extent  to  which  the  manufacturer  complies  with 
them.  Some  companies  may  substantially  fail  to  comply,  especially  with  require- 
ments to  report  information  to  the  FDA. 

For  drugs  and  many,  but  not  all,  devices,  FDA  safety  standards  are  very  rigorous. 
Many  believe,  in  fact,  that  they  often  compromise  effectiveness  beyond  the  point 
warranted  by  the  additional  safety  benefits.  For  such  products,  liability's  major  po- 
tential for  promoting  efficient  safety  and  effectiveness  lies  in  improving  regulatory 
compliance.  In  contrast,  for  medical  devices  that  have  not  been  extensively  regu- 
lated by  the  FDA  (for  example,  the  Dalkon  Shield  and  silicone-gel  breast  implants), 
liability  might  promote  efficiency  in  two  ways:  by  encouraging  companies  to  achieve 
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higher  levels  of  safety  than  FDA  regulations  require  and  by  increasing  compliance 
with  the  regulations  that  do  apply. 

Approach 

To  analyze  the  effects  of  liability,  the  study  considered  four  sets  of  industry  out- 
comes: 

•  availability  of  existing  products 

•  pricing 

•  product  safety  and  effectiveness 

•  innovation. 

All  these  outcomes  figure  prominently  in  the  debate  over  economic  effects  of  liabil- 
ity, and  they  provide  a  manageable  and  appropriately  encompassing  way  of  struc- 
turing the  analysis.  The  first  three  relate  primarily  to  the  industries'  present  con- 
tributions to  standards  of  living,  the  last  to  their  future  contributions. 

The  effects  of  product  liability  on  these  outcomes  depend  on  numerous  decisions 
of  drug  and  device  manufacturers.  There  is  a  substantial  empirical  base  for  analyz- 
ing these  decisions,  but  the  analysis  also  involves  large  doses  of  inference. 

Using  widely  accepted  analytic  perspectives  from  various  research  literatures,  we 
reviewed,  synthesized  and  interpreted  publicly  available  empirical  information,  pri- 
marily of  two  basic  types:  The  first  is  information  about  the  liability  environment, 
including  the  litigation  history  of  individual  products,  e.g.,  published  decisions, 
numbers  of  suits,  sizes  and  factual  bases  of  awards;  legal  briefs,  commentaries,  and 
analyses;  and  descriptions  of  litigation  by  participants  in  the  policy  debate.  The  sec- 
ond type  of  information  relates  to  company  decisions.  This  includes  product  intro- 
ductions and  withdrawals;  information  provided  to  physicians  and  patients;  descrip- 
tive accounts  of  company  actions;  time  series  data  on  prices;  and  numerical  simula- 
tions of  R&D  investment  evaluation  using  pharmaceutical  industry  data.  Our  search 
for  formation  and  our  understanding  of  it  were  enhanced  by  formal,  confidential 
interviews  at  major  pharmaceutical  companies  as  well  as  numerous  informal,  off- 
the-record  discussions  with  plaintiff  and  defense  attorneys  and  economists  familiar 
with  the  industries.  But  to  develop  conclusions  that  might  be  widely  viewed  as  reli- 
able, the  analysis  was  based  entirely  on  information  in  the  public  domain.  In  the 
text  of  this  report,  this  information  and  its  sources  are  provided,  and  the  method 
and  logic  of  the  analysis  are  more  fully  explained. 

However,  information  on  many  crucial  decisions  is  not  available,  such  as  informa- 
tion provided  to  regulators  and  details  concerning  research  and  development  activi- 
ties. As  a  result,  it  is  impossible  to  determine  many  of  the  effects  of  interest,  and 
an  overall  assessment  of  the  costs  and  benefits  of  liability  is  out  of  reach.  But  this 
does  not  prevent  us  from  characterizing  many  of  the  effects  of  liability  and  identify- 
ing policy  directions  that  are  likely  to  be  economically  desirable. 

To  make  inferences  about  many,  unobservable  decisions  of  central  importance,  we 
use  publicly  available  information  and  conceptual  models  of  company  decisions, 
based  on  a  synthesis  of  the  literature  in  economics,  psychology,  and  management. 
These  models  incorporate  the  following  assumptions: 

•  Liability  affects  decisions  by  altering  profit  incentives. 

•  The  eventual  liability  consequences  of  decisions  can  be  highly  unpredictable. 

•  Perceptions  of  the  liability  environment  can  be  distorted  because  of  psycho- 
logical factors  and  incomplete  information  about  liability  events. 

•  Perceptions  of  very  large  liability  risks  can  have  extreme  effects  on  company  de- 
cisions. 

In  sum,  the  study  provides  several  types  of  information  to  support  the  policy  anal- 
ysis. The  report  describes  the  market,  technological,  regulatory,  and  liability  envi- 
ronments in  which  company  decisions  are  made.  It  also  presents  the  results  of  col- 
lecting, reorganizing,  synthesizing,  and  interpreting  extensive  empirical  information 
concerning  the  economic  effects  that  the  current  liability  system  has  on  business  de- 
cisions of  major  social  concern. 

Through  a  synthesis  of  the  empirical  information  and  inferences,  we  can  answer 
questions  about 

•  how  liability  promotes — and  how  it  undermines — economic  efficiency  in  the  drug 
and  device  industries, 

•  why  liability  fails  to  promote  economic  efficiency  more  completely,  and 
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•  what  major  reform  directions  appear  most  promising. 
The  following  three  sections  take  these  issues  up  in  turn. 

HOW  LIABILITY  AFFECTS  ECONOMIC  EFFICIENCY  IN  THESE  INDUSTRIES 

The  analysis  leads  to  the  general  conclusion  that  some  economic  effects  claimed 
by  parties  to  the  debate  are  cause  for  concern  and  others  are  not.  Most  fundamen- 
tally, the  prevailing  liability  system  appears  to  enhance  the  economic  contributions 
of  the  drug  and  device  industries  in  some  important  ways  but  to  undermine  these 
contributions  in  others.  The  major  beneficial  effects  are  likely  to  be  hastening  the 
withdrawal  of  products  that  are  too  hazardous  for  economic  efficiency,  deterring 
companies  from  withholding  or  distorting  safety  reports  to  the  FDA,  and  generating 
information  of  use  to  physicians  and  the  FDA.  The  major  detrimental  effects  are 
likely  to  be  limiting  the  availability  of  socially  valuable  products,  inefficiently  dis- 
torting the  mix  of  innovative  investments,  and  encouraging  companies  to  provide  ex- 
cessive information  to  physicians  and  no  information  to  patients. 

We  consider  the  effects  in  terms  of  the  four  outcomes  of  interest  product  availabil- 
ity, pricing,  safety  and  effectiveness,  and  innovation. 

Availability 

Liability  has  caused  companies  to  withdraw  from  the  market  products  that  had 
widespread  support  in  the  medical  community  (e.g.,  some  childhood  vaccines,  some 
intrauterine  devices,  and  Bendectin).  There  is  little  doubt  that  at  least  some  of  these 
withdrawals  were  economically  inefficient. 

Other  product  withdrawals  have  been  widely  attributed  to  the  desire  to  avoid  li- 
ability. These  include  products  with  injury  costs  that  appear  to  exceed  product  bene- 
fits (e.g.,  the  Dalkon  Shield).  These  withdrawals  would  probably  have  occurred  any- 
way because  of  market  and  regulatory  forces.  But  liability  probably  hastened  these 
withdrawals  and  thereby  improved  economic  performance.  However,  it  is  also  impor- 
tant to  realize  that  these  products  were  originally  marketed  despite  the  existence 

of  liability.  „,...,•  j  u 

Small,  specialized  companies  are  less-attractive  targets  for  liability  suits  and  have 
fewer  assets  at  risk.  As  a  result,  they  appear  to  be  more  willing  to  develop  and  mar- 
ket products  with  substantial  liability  potential.  This  can  avert  or  eliminate  avail- 
ability crises  for  socially  valuable  products,  as  has  been  the  case  with  intrauterine 
devices.  However,  the  replacement  of  large  companies  by  small  companies  in  some 
markets  also  has  disadvantages:  Liability  has  less  power  to  deter  economically  inef- 
ficient behavior  by  small  companies,  and  the  scope  for  them  to  provide  injury  com- 
pensation is  quite  limited. 

Pricing 

Some  major  price  increases  are  attributable  to  liability  (e.g.,  increases  for  some 
childhood  vaccines  and  Bendectin).  For  most  products,  however,  the  price  effects  of 
liability  are  likely  to  be  nonexistent  or  small,  because  many  products  do  not  pose 
substantial  liability  threats,  and  pricing  in  these  industries  is  often  a  very  inexact 
process. 

According  to  some  observers,  price  increases  due  to  liability  do  serve  some  socially 
useful  functions:  Such  increases  finance  compensation  of  injured  product  users  and 
tend  to  discourage  use  of  hazardous  products.  However,  the  analysis  indicates  that 
the  price  effects  of  liability  further  such  functions  only  very  crudely. 

Safety  and  effectiveness 

Because  the  liability,  technological,  and  regulatory  conditions  driving  the  relevant 
decisions  differ  across  product  types,  liability  is  likely  to  have  quite  different  effects 
on  the  designs  or  physical  characteristics  of  drugs,  vaccines,  and  devices: 

•  Liability-induced  changes  in  the  chemical  structure  of  drugs  are  likely  to  be  the 
exception,  not  the  rule,  for  two  reasons:  One,  the  FDA  sets  a  rather  high  safety 
threshold  for  marketing  approval.  Two,  attempts  to  improve  the  safety  of  drugs 
through  design  changes  are  extremely  costly  and  will  often  not  succeed. 

•  The  development  and  availability  of  live-virus  vaccines  may  have  been  discour- 
aged by  liability,  because  these  products  are  considerably  more  susceptible  to 
liability  suits  than  are  killed-virus  vaccines.  Such  effects  could  be  economically 
undesirable,  because  the  live- virus  vaccines  are  generally  more  effective  than 
killed-virus  vaccines,  sufficiently  more  effective  to  warrant  the  extra  safety 
risks. 

•  Device  designs  have  been  more  vulnerable  than  drug  designs  to  liability  actions, 
and  devices  can  often  be  made  safer  at  low  or  moderate  costs.  Accordingly,  li- 
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ability  may  have  induced  safer  designs  for  many  devices.  Such  effects  may  be 
economically  desirable,  especially  for  devices  that  are  not  extensively  regulated 
by  the  FDA. 

Most  cases  of  liability  require  a  finding  that  physicians  were  not  warned  of  a 
product's  potential  to  cause  the  injury  subsequently  suffered  by  a  patient  As  a  re- 
sult, for  almost  all  prescription  drugs  and  devices,  product  liability  generates  power- 
ful Incentives  for  companies  to  inundate  physicians  with  warnings  about  possible 
safety  hazards.  In  contrast,  there  is  generally  no  legal  duty  for  manufacturers  to 
warn  patients  directly,  but  an  inadequate  patient  warning  could  result  in  liability 
anyway.  As  a  result,  the  liability  system  discourages  manufacturers  from  warning 
patients  directly  or  providing  any  safety  information  designed  for  them.  The  extent 
to  which  these  incentives  affect  company  behavior  is  unknown,  but  such  effects 
could  be  crucially  important  for  product  safety  and  effectiveness. 

Because  failure  to  comply  with  FDA  regulations  can  be  very  damaging  to  the  de- 
fense of  a  product  liability  suit,  liability  fortifies  incentives  to  comply  with  FDA  reg- 
ulations. This  strengthens  deterrence  of  economically  inefficient  behavior.  For  exam- 
ple, liability  may  deter  companies  from  ignoring  safety  problems  or  concealing  them 
from  the  FDA.  If  so,  it  may  prevent  marketing  of  *  *  *. 

Because  companies  can  be  held  liable  even  if  they  conform  to  FDA  safety  stand- 
ards, liability  creates  incentives  for  manufacturers  to  exceed  these  standards.  For 
drugs  and  extensively  regulated  devices,  the  increments  in  safety  realized  are  likely 
to  be  too  small  to  justify  the  resource  costs  and  sacrifices  in  effectiveness.  However, 
for  devices  that  have  not  been  extensively  reviewed  by  the  FDA,  many  responses 
to  these  incentive— such  as  improved  designs  or  more-extensive  product  testing — are 
likely  to  be  economically  efficient. 

Innovation 

Some  products  may  be  viewed  as  so  legally  hazardous  that  companies  would  not 
even  consider  developing  or  marketing  them.  The  most  plausible  example  is  prod- 
ucts for  conditions  specific  to  pregnancy.  Both  DES,  which  was  used  to  prevent  mis- 
carriage, and  Bendectin,  which  was  a  treatment  for  morning  sickness,  generated 
mass  torts.  This  makes  the  legal  hazards  of  products  for  such  conditions  very  salient 
for  company  decisionmakers.  A  major  consideration  is  that  many  pregnancies  result 
in  birth  defects  of  unknown  cause,  and  this  leaves  companies  whose  products  were 
used  during  pregnancy  vulnerable  to  suits.  There  is  no  indication  that  companies 
are  attempting  to  develop  such  products,  even  though  some  such  products  might 
offer  health  benefits  greater  than  their  social  costs.  In  these  cases,  liability's  effect 
would  be  economically  undesirable. 

For  most  products,  however,  liability  potential  is  only  one  factor  entering  R&D  de- 
cisions. Nonetheless,  numerical  simulations  suggest  that  liability  can  substantially 
decrease  incentives  to  innovate  in  product  areas  for  which  large  liability  costs  seem 
plausible  or  financial  disaster  from  liability  is  believed  to  be  even  a  slight  possibil- 
ity. In  fact,  such  beliefs  can  discourage  R&D  efforts  much  more  than  an  extra  year 
of  delay  in  the  FDA  approval  process  would.  Whether  such  effects  on  incentives  ac- 
tually deter  particular  R&D  investments  depends  on  assessments  of  the  profitability 
of  the  products  that  might  emerge.  Liability  is  unlikely  to  deter  efforts  to  develop 
products  believed  to  have  exceptionally  large  profit  potential — so-called  "block- 
busters" (e.g.,  Prozac).  But  liability  is  likely  to  deter  development  efforts  for  socially 
valuable  products  whose  profit  potential  is  viewed  as  more  limited  (e.g.,  some  con- 
traceptives and  vaccines). 

WHY  LIABILITY  FAILS  TO  PROMOTE  EFFICIENCY  MORE  COMPLETELY 

As  the  discussion  above  makes  clear,  the  current  liability  system  both  enhances 
and  undermines  the  economic  efficiency  of  the  pharmaceutical  and  medical  device 
industries.  The  most  promising  approach  to  policy  reform  is  to  understand  the 
sources  of  inefficiency  and  design  reforms  to  mitigate  those  sources.  Liability  can 
lead  to  inefficiency  because  of  numerous,  complex  factors.  The  analysis  identifies 
three  major  sources  of  inefficiency  under  the  present  liability  system:  inappropriate 
incentives,  misperception  of  incentives,  and  company  aversion  to  risk. 

Inappropriate  incentives 

To  provide  economically  sensible  incentives,  the  liability  system  must  (1)  impose 
liability  costs  only  for  behavior  that  society  wants  to  deter  and  (2)  make  these  costs 
the  right  size  to  induce  the  desired  behavior.  The  current  liability  system  falls  well 
short  of  both  these  ideals.  Companies  are  sometimes  held  liable  when  they  should 
not  be  (e.g.,  when  the  injury  was  not  caused  by  their  product  or  by  shortcomings 
in  their  warnings).  However,  they  are  sometimes  not  held  liable  when  they  should 
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be  (e.g.,  when  the  injury  is  caused  by  their  product  but  this  cannot  be  proven  or 
when  potential  plaintiffs  with  strong  cases  do  not  file  claims).  Moreover,  when  im- 
posing some  liability  costs  is  economically  appropriate,  the  size  of  these  costs  may 
often  be  much  too  large  or  much  too  small  to  induce  efficient  decisions. 

Whether  liability  costs  are  generally  too  large  or  too  small — a  subject  of  heated 
debate — cannot  be  answered.  However,  answering  this  question  is  not  essential  to 
identifying  directions  for  reform  that  appear  to  promise  substantial  improvement 
over  the  status  quo. 

In  addition,  eventual  liability  costs  resulting  from  an  action  are  often  highly  un- 
predictable at  the  time  a  decision  must  be  made.  The  unpredictability  of  liability 
costs  underlies  the  two  other  general  sources  of  inefficiency  discussed  next. 

Misperception  of  incentives 

In  attempting  to  predict  liability  costs  resulting  from  various  actions  under  con- 
sideration, company  decisionmakers  may  rely  on  unrepresentative  information  and 
misinterpret  it  because  of  common  psychological  biases.  For  example,  what 
decisionmakers  hear  about  experiences  at  other  companies  and  what  they  remember 
about  this  may  lead  to  very  distorted  views  of  the  actual  incentives  created  by  the 
liability  system.  . 

It  is  widely  accepted  by  psychologists  that  people  tend  to  perceive  as  likely  events 
that  they  find  easy  to  imagine  or  recall.  As  a  result,  decisionmakers  are  likely  to 
overestimate  the  likelihood  of  punitive  damages  in  inappropriate  circumstances  or 
the  likelihood  that  their  products  will  be  blamed  for  injuries  attributable  to  other 
causes,  because  alleged  instances  of  such  events  are  widely  and  repeatedly  pub- 
licized in  dramatic  terms.  Moreover,  many  decisionmakers  may  underestimate  li- 
ability risks  for  products  that  have  not  experienced  widely  publicized  liability  prob- 
lems. 
Company  aversion  to  risk 

The  unpredictability  of  liability  costs  introduces  an  especially  salient  element  of 
risk  in  the  decisions  of  interest.  While  risk  is  ubiquitous  in  business  decisionmaking, 
liability  risks  are  unlike  most  other  business  risks:  Eventual  liability  costs  resulting 
from  an  action  are  not  limited  to  an  amount  that  the  company  chooses  to  invest. 
Liability  costs  can  in  principle  threaten  even  large  companies  with  financial  disas- 
ter. Both  the  possibility  of  mass  torts  and  the  unlimited  nature  of  punitive  damages 
appear  to  play  important  roles  in  this  regard.  Companies  may  often  refuse  to  take 
such  risks,  even  when  it  would  be  socially  desirable  for  them  to  do  so.  Development 
and  marketing  of  an  AIDS  vaccine  is  an  often-suggested  example. 

TYPES  OF  REFORM  THAT  SEEM  ECONOMICALLY  DESIRABLE 

Liability  policy  is  an  amalgam  of  state  and  federal  case  law,  statutes,  and  legal 
procedures.  Thus,  reform  might  be  pursued  through  several  avenues.  Nevertheless, 
it  can  correct  only  some  sources  of  inefficiency.  For  example,  the  psychological  proc- 
esses of  decisionmakers  and  their  willingness  to  risk  financial  disaster  are  not  sus- 
ceptible to  policy  influence  as  another  example,  reforms  aimed  at  damage  levels  face 
the  obstacle  of  very  imperfect  information. 

Given  these  limitations,  the  following  appear  to  be  the  most  promising  objectives 
for  improving  the  efficiency  of  liability  in  the  pharmaceutical  and  medical  device  in- 
dustries: 

•  Increasing  the  likelihood  that  a  company  is  held  liable  for  actions  whose  social 
costs  outweigh  their  social  benefits  (e.g.,  ignoring  signs  of  safety  problems  or 
withholding  information  from  the  FDA)  and  decreasing  the  likelihood  of  liability 
for  behavior  that  is  economically  desirable  (e.g.,  development  and  marketing  of 
an  AIDS  vaccine) 

•  Reducing  the  scope  for  distorted  perceptions  and  economically  undesirable  com- 
pany responses  to  risk  by  making  liability  consequences  more  predictable. 

The  analysis  suggests  three  general  policy  actions  for  meeting  these  objectives  in 
the  pharmaceutical  and  medical  device  industries.  These  are  offered  for  consider- 
ation and  refinement. 

Policy  Action  #1:  Make  regulatory  compliance  central  for  drugs  and  extensively 
regulated  devices.  Such  an  arrangement  would  explicitly  establish  that  liability  for 
defective  designs  or  warnings  will  be  assessed  if  and  only  if  injury  results  from  a 
company  failure  to  comply  with  the  relevant  FDA  regulations. 

Manufacturers  of  drugs  and  extensively  regulated  devices  would  be  shielded  from 
liability  by  compliance  with  FDA  regulations,  including  conformance  with  agreed- 
upon  testing  protocols  and  timely  submission  and  complete,  accurate  description  of 
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all  required  information.  While  providing  for  a  regulatory-compliance  defense,  this 
policy  action  would  also  explicitly  subject  a  manufacturer  to  liability  for  injuries 
caused  by  noncompliance. 

Such  a  policy  action  would  strengthen  current  incentives  to  comply  with  FDA  reg- 
ulations, while  attenuating  current  incentives  to  exceed  FDA  safety  standards.  Both 
kinds  of  changes  appear  economically  efficient  for  drugs  and  strictly  regulated  de- 
vices. Making  regulatory  compliance  central  could  be  expected  to  tie  company  liabil- 
ity costs  more  predictably  to  economically  undesirable  behavior. 

Others  have  advocated  a  regulatory-compliance  defense  for  pharmaceuticals  to 
eliminate  incentives  to  exceed  FDA  safety  standards.  Arguments  for  such  a  reform 
often  rely  on  the  view  that  the  FDA  is  much  better  equipped  than  the  liability  sys- 
tem to  promote  economic  efficiency.  These  arguments  also  tend  to  suggest  that  li- 
ability has  little  if  any  economic  role  to  play.  We  both  agree  and  disagree:  The  FDA 
is  better  equipped  to  set  safety  standards  efficiently,  but  liability  can  contribute  sub- 
stantially to  efficiency  by  helping  the  FDA  with  the  daunting  task  of  enforcing  com- 
pliance with  its  regulations. 

Policy  Action  #2:  Specify  explicit  standards  for  behavior  warranting  punitive  dam- 
ages. Three  of  the  issues  concerning  punitive  damages  that  are  currently  being  de- 
bated are:  (1)  how  qualities  of  actions  that  warrant  punitive  damages  should  be 
characterized  (e.g.,  outrageous  conduct  versus  reckless  disregard  for  safety),  (2) 
what  the  standard  of  proof  should  be  (e.g.,  clear  and  convincing  versus  preponder- 
ance of  the  evidence),  and  (3)  what  the  dollar  amounts  of  punitive  awards  should 
be.  The  first  issue  and  the  policy  action  under  discussion  here  are  both  about  the 
instances  in  which  punitive  damages  should  and  should  not  be  awarded.  But  the 
analysis  suggests  that,  to  make  liability  consequences  more  predictable,  which  is  a 
key  policy  objective  it  seems  more  promising  to  specify  the  kinds  of  actions — rather 
than  the  qualities  of  actions — that  warrant  punitive  damages.  The  study  provides 
no  guidance  about  the  second  issue. 

Regarding  the  third  issue,  there  are  various  criteria  for  assessing  the  size  of  puni- 
tive damages  but  so  far  no  definitive  answers.  In  TXO  Production  Corp.  v.  Alliances 
Resources  Corp.,  the  U.S.  Supreme  Court  recently  considered  the  constitutional  lim- 
its of  awards  for  punitive  damages  and  declined  to  articulate  a  clear  quantitative 
standard.  As  discussed  in  our  example  of  an  unanswerable  question,  the  analysis 
suggests  that  no  clear  guidance  about  the  size  of  punitive  damages  can  be  derived 
for  the  goal  of  economic  efficiency. 

The  aim  of  policy  action  #2  is  to  restrict  punitive  damages  predictably  to  obviously 
inefficient  behavior  (e.g.,  ignoring  or  concealing  clear  evidence  of  serious  safety  haz- 
ards) while  increasing  the  likelihood  of  punitive  damages  when  they  are  economi- 
cally desirable.  Progress  in  this  direction  would  require  precise  specification  of  the 
kinds  of  actions  for  which  punitive  damages  are  and  are  not  appropriate  and  con- 
sistent application  of  these  standards. 

Punitive  damages  can  have  very  pronounced  effects  on  company  decisions,  be- 
cause these  damages  are  in  principle  unlimited  in  individual  instances  and  can  be 
assessed  repeatedly  for  the  same  conduct. 

Undoubtedly,  punitive  damages  sometimes  are  not  assessed  for  actions  warrant- 
ing extremely  strong  deterrence.  However,  they  are  also  sometimes  assessed  for  ac- 
tions that  are  economically  desirable  (ejj.,  marketing  products  whose  risks  were 
known  and  considered  acceptable  by  the  FDA,  falling  to  warn  of  risks  that  the  FDA 
did  not  find  supported  by  the  scientific  evidence).  Precise  specification  of  the  kinds 
of  actions  that  do  and  do  not  warrant  punitive  damages  and  consistent  application 
of  these  standards  could  help  rectify  both  types  of  incentive  problems  in  the  phar- 
maceutical and  medical  device  industries. 

However,  it  is  impossible  to  achieve  completely  precise  and  predictable  targeting 
of  punitive  damages  on  economically  undesirable  actions.  As  a  result,  how  bold  pol- 
icymakers want  to  be  in  using  this  powerful  instrument  might  differ  by  context.  For 
example,  more  caution  seems  warranted  the  more  extensively  a  product  is  regulated 
by  the  FDA  and  the  greater  a  product's  medical  benefits. 

Policy  Action  #3:  Improve  procedures  for  weighing  scientific  evidence  of  injury 
causation.  Whether  an  injury  was  caused  by  use  of  a  particular  product  can  be  very 
difficult  to  assess.  There  have  been  several  proposals  to  improve  the  scientific  basis 
for  judgments  of  this  kind  (e.g.,  more  reliance  on  court-appointed  expert  witnesses, 
convening  science  panels,  or  creation  of  a  federal  science  board).  Economic  efficiency 
might  be  enhanced  considerably  by  such  reforms.  Interest  in  the  issue  of  science  in 
the  courtroom  is  indicated  by  the  fact  that  the  U.S.  Supreme  Court  very  recently 
(June  1993)  ruled  on  a  major  procedural  issue  involving  expert  testimony  in  Daubert 
v.  Merrell  Dow  Pharmaceuticals,  a  Bendectin  case. 

Difficulties  in  attributing  injury  causation  can  undermine  deterrence  of  economi- 
cally undesirable  behavior  and  exacerbate  deterrence  of  economically  desirable  be- 
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havior.  Companies  may  have  inadequate  incentives  to  reduce  injuries  that  are 
caused  by  their  products  but  cannot  be  attributed  to  them  in  court.  At  the  same 
time,  they  tend  to  be  deterred  from  developing  and  marketing  products  that  may 
be  held  responsible  for  injuries  due  to  other  causes.  These  include  products  to  be 
used  by  patients  with  high  background  rates  of  unexplained  injuries,  for  example, 
pregnant  women. 

The  liability  system  would  promote  efficiency  more  effectively  if  reforms  could 
strengthen  the  beliefs  of  company  decisionmakers  that  injuries  caused  by  their  prod- 
ucts will  be  recognized  as  such  and,  at  the  same  time,  allay  concerns  that  companies 
will  be  held  liable  for  injuries  not  caused  by  their  products. 

IN  CONCLUSION 

Many  consider  national  economic  performance  a  crucial  concern  in  formulating 
product  liability  policy.  The  prevailing  liability  environment  in  the  pharmaceutical 
and  medical  device  industries  undermines — in  various  ways — the  contributions  of 
these  industries  to  current  and  future  standards  of  living  in  the  United  States. 

However,  the  ability  to  reform  the  liability  system  to  promote  efficiency  is  limited 
by  the  complexity  of  the  task  and  the  incompleteness  of  our  knowledge.  Because  li- 
ability cannot  be  precisely  and  predictably  limited  to  undesirable  behavior,  policies 
capable  of  deterring  economically  undesirable  behavior  will  also  deter  some  desir- 
able behavior.  Thus,  policymakers  must  decide  how  bold  to  be,  recognizing  that 
stronger  measures  will  generally  increase  deterrence  of  both  desirable  and  undesir- 
able behavior. 

Moreover  it  may  not  be  desirable  to  focus  reform  efforts  entirely  on  economic 
goals;  other  considerations — such  as  compensation — are  also  considered  crucial  by 
many.  The  analysis  here  is  offered  as  a  guide  to  those  attempting  to  identify  reforms 
that  would  improve  efficiency  in  the  pharmaceutical  and  medical  device  industries 
and  those  considering  reforms  for  other  reasons 
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nnd  benefit  in  approving  products  on  a  case  by  case  basis; 
there  are  inevitably  some  residual  harms  that  cannot  be 
prevented;  there  are  also  pervasive  reporting  require- 
ments, a  comprehensive  and  detailed  regime  of  regula- 
tory controls,  and  strong  market  incentives  to  generate 
safer  products;  and  the  activity  in  question  is  the  manufac- 
ture and  sale  of  a  uniform,  nationally  marketed  product.44 
Other  areas  in  which  the  case  for  a  regulatory  compliance 
defense  is  especially  strong  are  product  defect  cases,  in- 
cluding some  automobile  design  cases,  in  which  alterna- 
tive designs  have  major  safety  implications;45  and  warning 
cases,  in  which  the  problem  of  information  overload  is 
substantial.46  In  cases  such  as  these,  which  involve  poly- 
centric  issues  with  important  safety  implications,  the  ad- 
vantages of  consistent  regulation  over  case  by  case  litiga- 
tion are  likely  to  be  greatest.  Courts  or  legislatures  could 
limit  the  regulatory  compliance  defense  to  these  and  simi- 
lar situations  in  which  it  is  most  powerfully  justified.  The 


-M 


Thus,  a  report  of  a  Committee  appointed  by  the  Institute  of  Medi- 
cine, Developing  New  Contraceptives:  Obstacles  nnd  Opportuni- 
ties Ml^lO  (L.  Mastroianui,  Jr.,  P.  Donaldson,  and  T.  Kane  eds. 
1990),  has  recommended  a  tort  defense  for  new  contraceptive 
drugs  or  devices,  where  the  Food  and  Drug  Administration  (with 
the  benefit  of  full  ongoing  disclosures  from  the  manufacturer) 
has  specifically  addressed  and  approved  the  characteristics  of  the 
product  that  caused  the  injury. 

"See  the  cases  on  automobile  passive  restraint  design  cited  in  note  20 
supra,  e.g.,  Taylor,  Kitts,  and  Woods.  Thus  the  U.S.  Department 
of  Transportation  initially  decided  not  to  mandate  airbags  in  all 
cars  because  some  consumers  might  decide  not  to  replace  them 
after  deployment  (a  costly  operation),  whereas  passive  seatbelts 
would  provide  almost  the  same  protection  but  remain  functional 
after  an  accident. 

4*\See  Note,  "A  Question  of  Competence,"  supra  note  3.1,  at  789-90. 
The  regulatory  agency  can  argunbly  best  determine  the  optimal 
set  of  information  to  be  contained  on  a  label;  too  much  information 
may  be  as  counterproductive  as  too  little. 
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difficulty  of  this  approacli  is  institutional.  Courts  relying 
on  the  common  law  process  would  take  a  long  time  to 
develop  a  settled  and  reasonably  complete  body  of  law, 
and  different  states  would  reach  different  results.  The 
political  controversy  surrounding  the  issue  leads  legisla- 
tures to  avoid  it.  State  legislation  also  creates  the  danger 
of  inconsistent  rules  in  different  states. 

A  final  limiting  approach  would  be  to  give  regulatory 
compliance  the  status  of  a  rebuttable  presumption  of  ap- 
propriate care.47  As  noted  above,  the  practical  effect  of 
such  a  measure  is  difficult  to  predict.  While  it  would  likely 
not  enable  a  defendant  to  obtain  summary  judgment  on 
the  issue  of  liability  and  excuse  it  from  the  litigation,  giv- 
ing such  explicit  instructions  to  the  jury  might  well  make 
a  considerable  difference  in  the  verdicts  in  these  cases 
and  correspondingly  influence  the  pattern  of  settlements. 

C.     Regulatory  Preemption 

A  particular  regulatory  statute  might  explicitly  pre- 
empt tort  liability  for  conduct  that  complies  with  its  re- 
quirements. In  deciding  whether  to  enact  such  provisions, 
a  legislature  could  assess  the  considerations  for  or  against 
the  regulatory  compliance  defense  on  a  statute  by  statute 
basis,  taking  into  account  the  quality  and  resources  of  the 
responsible  regulatory  agency  and  the  nature  of  the  risks 
and  activities  that  it  regulates.  A  practical  difficulty  of  this 
approach  is  that  most  of  the  regulatory  statutes  on  the 


17  See,  e.g.,  Colo.  Hev.  Stat.  §  13-21-403  (1987);  N.J.  Code  §  2A:58C-4 
(1987);  Utah  Judicial  Code  §  78-15-6(3).  See  also  Lorenzo  v.  Celotex 
Corp.,  896  F.2d  148  (5th  Cir.  1990),  in  which  the  court  held  that 
defendants  who  complied  with  administrative  standards  are  enti- 
tled to  an  explicit  instruction  to  the  jury  that  compliance  consti- 
tutes "strong  and  substantial  evidence"  of  the  absence  of  fault  in 
the  defendant's  action  or  products. 
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books  do  not  address  the  question  of  preemption  in  cases 
of  regulatory  compliance.  Given  other  legislative  priori- 
ties and  the  opposition  of  some  interest  groups  to  a  regula- 
tory compliance  defense,  the  prospects  for  careful  statute 
by  statute  legislative  evaluation  and  action  are  slim. 

In  this  situation  courts  should  not  be  deterred  by 
legislative  silence  from  recognizing  statutory  preemption 
of  tort  liability  in  appropriate  circumstances.18  Federal 
statutes  providing  for  nationally  uniform  product  regula- 
tion present  a  strong  case  for  recognizing  preemption 
because  of  the  limited  state  interest  in  imposing  more 
stringent  standards  through  state  tort  law  and  the  poten- 
tial adverse  effect  of  tort  liability  on  investment,  innova- 
tion, and  international  competitiveness.  The  arguments 
for  preemption  are  strongest  when  federal  regulation  is 
detailed  and  comprehensive:  examples  include  cigarelte 
labelling  (where  federal  preemption  has  been  upheld)49 
and  pharmaceuticals50  and  pesticides51  (where  courts 
have  refused  to  recognize  federal  preemption). 

A  somewhat  more  realistic  alternative  is  to  rely  on 
courts  to  determine  whether  particular  statutes  that  are 
silent  on  the  question  preempt  tort  liability  for  regulated 
conduct.  The  Supreme  Court's  recent  decision  in  Boyle 
v.  United  Technologies,  recognizing  a  government  con- 


*\See  II.  Hart  and  A.  Sacks.  The  Legal  Process  9  (lent.  cd.  1958). 
Providing  a  regulatory  compliance  defense  through  statutory  pre- 
emption analysis  rather  than  adopting  such  a  defense  as  a  blanket 
rule  of  tort  law  has  the  advantage  of  enabling  courts  to  assess  the 
factors  in  favor  of  or  against  compliance  on  a  "retail"  basis,  taking 
into  account  the  characteristics  of  particular  regulatory  programs. 
On  the  other  hand,  this  route  has  the  disadvantage  of  considerable 
uncertainty  and  delay. 

49  See  Cippolone  and  Kotler,  supra  note  41. 

50 See  Wooderson,  Abbot,  and  Wells,  supra  note  27. 

1,1  See,  e.g.,  Ferebec,  supra  note  41. 
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tractor  defense  to  state  tort  liability,  stressed  the  special 
federal  interest  in  avoiding  the  disruption  to  federal  pro- 
curement programs  that  state  tort  liability  might  pres- 
ent.52 Similar  national  interests  militate  against  state  im- 
position of  more  stringent  standards,  through  either 
regulation  or  tort  law,  on  closely  regulated,  nationally 
marketed  products.53  The  strongest  argument  that  can 
be  advanced  against  preemption  is  a  state's  interest  in 
providing  compensation  to  those  injured,  who  are  usually 
residents  of  the  state.  This  interest  does  not,  however, 
justify  the  award  of  punitive  damages  for  conduct  that 
complies  with  federal  standards.  Nor  would  it  justify  state 
tort  liability  if  alternative  means  of  compensatipn  for  net 
economic  loss —  such  as  a  national  system  of  insurance  for 
victims  of  prescription  drug  side-effects — were  available. 

D.    Additional  Considerations 

The   fundamental  question   in   many  decisions   by 
courts  confronting  the  regulatory  compliance  of  the  de- 


52  487  U.S.  500  (1988).  Though  the  decision  in  Boyle  rested  on  the 
special  interest  in  the  military's  ability  to  procure  products,  its 
language  applied  broadly  to  all  government  contracts.  While  we 
believe  that  the  general  jurisprudential  approach  used  by  the 
Supreme  Court  was  appropriate,  this  should  not  be  taken  as  en- 
dorsement of  the  specific  result  reached  in  that  setting.  In  particu- 
lar, because  of  important  institutional  differences  between  agen- 
cies like  the  FDA  or  NUTS  A,  for  example,  and  military  or  other 
government  procurement  offices,  the  degree  of  deference  paid  in 
tort  litigation  to  safety  appraisals  by  the  former  is  by  no  means 
appropriate  for  the  latter. 

"The  national  markets  for  automobiles  and  cigarettes  and  national 
safety  regulations  promulgated  for  those  products  may  explain  the 
courts"  willingness  to  hold  that  federal  cigarette  labelling  regula- 
tions preempt  state  failure  to  warn  claims  (see  Cippolone,  supra 
note  22),  and  to  hold  that  federal  "passive  restraint"  regulations 
in  automobiles  preempt  state  design  defect  claims  (see  Taylor, 
Kills,  and  Woods,  supra  note  20). 
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fendanl  lias  often  turned  on  whether  the  courts  see  a 
federal  statute  as  establishing  the  "minimum"  standard 
or  an  optimal  cost-benefit  balance  struck  by  the  agency. 
Tins  question  raises  the  broad  issue  of  the  role  of  agency 
regulation  in  the  overall  social  risk  management  scheme. 
But  it  also  has  pointed  implications  for  the  court's  analysis 
of  preemption  issues,  because  federal  law  supersedes  state 
law  where  it  expressly  preempts,  where  it  impliedly  pre- 
empts, or  where  the  two  laws  conflict,  and  conflict  may 
occur  in  situations  in  which  compliance  with  both  laws 
is  impossible  or  in  which  state  law  impedes  the  federal 
purpose.54  The  identification  of  the  relevant  "federal  pur- 
pose" necessitates  an  answer  to  the  "minimum  standard" 
versus  "optimal  balance"  question.  If  the  federal  standard 
sets  the  optimal  balance,  then  state  laws  that  diverge  from 
it — either  to  relax  or  tighten  regulations —  are  in  "con- 
flict" with  the  "federal  purpose"  and  therefore  preempt. 
Accordingly,  one  means  of  fostering  adoption  of  the  regu- 
latory compliance  defense  is  to  persuade  courts  that  fed- 
eral regulatory  standards  indeed  reflect  the  appropriate 
balancing  on  social  costs  and  benefits.  Ever-increasing 
safety  controls  do  not  always  enhance  social  welfare,  be- 
cause the  incremental,  typically  diminishing  benefits  of 
greater  stringency  may  be  swamped  by  mounting  costs, 
including  the  loss  of  useful  products. 

Yet  the  possibility  remains  that  agencies,  cognizant 
of  their  role  in  the  interplay  of  markets,  social  insurance, 
regulation,  and  liability,  are  in  fact  promulgating  "mini- 
mum" standards,  or  standards  that  are  optimal  in  light  of 
liability  rules.  That  is,  agencies  may  be  setting  standards 
in  expectation  of  and  in  reliance  on  the  other  risk  manage- 


MSee,  e.g.,  Michigan  Canners  fit  Freezers  Association,  Inc.  v.  Agricul- 
tural Marketing  and  Bargaining  Board,  467  U.S.  461,  469  (1984); 
and  San  Diego  Building  Trades  Council  v.  Garmou,  359  U.S.  236, 
239.  244-45(1959). 
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merit  systems,  especially  liability.  If  so,  a  regulatory  com- 
pliance defense  could  therefore  induce  agencies  to 
tighten  regulations  considerably.55 

Adoption  of  a  regulatory  compliance  defense  may 
also  be  at  odds  with  the  nascent  evolution  of  regulatory 
policy,   from   command-and-control   risk  regulations  to 
market-based  incentive  schemes.  Again,  the  regulatory 
compliance  defense  would  encourage  industry  to  support 
effective  regulatory  standards.  The  defense  makes  most 
sense  with  respect  to  regulations  that  specify  the  particu- 
lar risk  prevention  designs  which  industry  should  adopt — 
technologies  and  practices  that  a  centralized  agency  can 
observe  and  approve.  The  defense  would  not  Jikely  be 
triggered  by  market-based  incentive  regulations,  such  as 
emissions  /injury  fees  or  tradable  permits,  because  those 
policy  tools  do  not  identify  any  risk  criteria  against  which 
products  can  be  "screened"  or  with  which  products  can 
"comply."  Hence  a  regulatory  compliance  defense  could 
engender  new  opposition  to  incentive-based  regulatory 
policies.  This  down  side  could  be  limited  by  applying  the 
regulatory  compliance  defense  only  to  products  whose 
design  is  and  should  be  regulated  centrally — products 
traded  in  national  markets  to  numerous  and  diverse  con- 
sumers from  whom  injury  information  is  not  easily  ob- 
tained. Cigarette  labelling  requirements  may  be  a  plausi- 
ble example. 


"One  cannot,  however,  assume;  that  any  reductions  in  tort  liability 
resulting  from  a  regulatory  compliance  defense  would  automati- 
cally be  translated  into  equivalent  increases  in  regulatory  strin- 
gency. For  one  thing,  plaintiffs'  lawyers  who  find  their  litigation 
opportunities  curtailed  by  a  regulatory  compliance  defense  are 
unlikely  to  devote  equivalent  energies  to  securing  more  stringent 
regulatory  standards  because  the  latter  activity  does  not  produce 
equivalent  economic  rewards.  Moreover,  the  agency  may  be  set- 
ting its  regulatory  standards  independent  of  background  liability 
rules. 
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IV.  Conclusion 


We  are  satisfied  that  some  form  of  regulatory  compli- 
ance defense  should  be  recognized  in  tort  litigation. 
There  is  a  persuasive  case  for  making  regulatory  compli- 
ance a  complete  bar  to  tort  liability  once  certain 
carefully-defined  conditions  have  been  satisfied  respect- 
ing the  regulation.  At  a  minimum,  regulatory  compliance 
should  preclude  the  award  of  any  punitive  damages  (since 
compensation  of  the  victim  is  not  at  issue)  and  should 
entitle  the  defendant  to  an  explicit  instruction  to  the  jury 
that  compliance  with  a  regulatory  standard  creates  either 
a  rebuttable  presumption  or  strong  and  substantial  evi- 
dence that  the  defendant's  actions  or  products  were  not 
at  fault. 

Whatever  be  the  precise  legal  effects  of  this  defense, 
the  following  ingredients  should  be  satisfied  lo  make  it 
available. 

(1)  The  regulation  must  have  been  promulgated  by 
a  specialized  administrative  agency  with  the  statutory  re- 
sponsibility to  monitor  risk-creating  activities  in  that  do- 
main and  to  establish  and  revise  regularly  specific  stan- 
dards governing  enterprise  behavior. 

(2)  The  agency  must  have  addressed  the  specific  risk 
at  issue  in  the  case  at  hand,  and  must  have  made  an  ex- 
plicit judgment  about  what  type  of  legal  controls  are  ap- 
propriate. 

(3)  The  enterprise  in  question  must  have  complied 
with  all  the  relevant  standards  prescribed  by  the  agency. 

(4)  The  defendant  must  have  disclosed  to  the  regula- 
tory agency  any  material  in  its  possession  (or  of  which  it 
had  good  reason  to  be  aware)  concerning  either  the  haz- 
ards posed  by  the  defendant's  activities  or  the  available 
means  of  controlling  the  related  risks. 
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I.      Introduction 

In  contrast  with  the  focus  of  product  liability  on  the 
concept  of  "defect"  (see  Chapter  2)  and  the  concern  of 
environmental  liability  with  the  concept  of  "cause"  (see 
Chapters  1 1  and  12),  no  major  problem  arises  in  the  legal 
standards  defining  liability  in  the  area  of  medical  malprac- 
tice.2 That  field  is  still  the  prime  example  of  the  fault 
principle  in  action:  a  physician  is  normally  held  liable  only 
if  another  doctor  will  testify  that  he  or  she  has  deviated 
from  the  customary  mode  and  level  of  treatment  prac- 
ticed by  any  respectable  segment  of  the  profession.  To  be 
sure,  there  is  debate  about  what  the  customary  mode  and 
level  of  treatment  is  in  the  fast-changing  world  of  modern 
medicine.3  At  the  same  time,  most  doctors  believe  that 


1  This  chapter  draws  heavily  on  Paul  Weiler's  Medical  Malpractice  on 

Trial  (Harvard  University  Press,  1991),  in  particular,  pages  122- 
32  on  organizational  liability.  The  book  was  first  written  as  a  Back- 
ground Paper  to  this  ALI  Heport. 

2  There  have  been  vigorous  debates  within  the  appellate  courts  and  in 

the  law  reviews  on  such  issues  as  the  appropriate  standard  of 
liability  for  informed  consent  (see,  e.g.,  Twerski  and  Cohen,  "In- 
formed Decision  Making  and  The  Law  of  Torts:  The  Myth  of 
Justiciable  Causation,"  1988  University  of  Illinois  Law  Review 
607)  However  interesting  and  significant  these  conceptual  issues 
may  be  for  individual  contested  cases,  they  have  played  little  role 
in  the  overall  malpractice  process. 
'For  example,  the  recent  development  of  quality  of  care  indicators  as 
a  factor  in  the  reimbursement  of  doctors  and  hospitals  by  federal 
and  other  health  insurers  poses  an  important  question  of  what  use 
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Senator  Heflin.  Mr.  Winch? 

STATEMENT  OF  HAROLD  J.  WINCH 

Mr.  Winch.  Thank  you,  Mr.  Chairman.  I  would  like  to  address 
one  of  the  most  severe  competitiveness  problems  that  the  Minster 
Machine  Company,  along  with  the  entire  U.S.  machine  tool  indus- 
try, faces  today:  the  product  liability  mess.  It  serves  as  a  cruel  lot- 
tery for  both  claimants  and  manufacturers,  with  outcomes  depend- 
ing more  upon  geography  than  justice. 

The  litigation  process  is  rife  with  uncertainty.  Fifty  different 
laws  in  50  different  States  have  resulted  in  nothing  but  confusion. 
Even  if  the  most  prodefendant  law  was  enacted  by  my  State's  legis- 
lature tomorrow,  it  would  have  very  limited  effect  on  my  company's 
product  liability  problems  due  to  the  fact  that  over  90  percent  of 
Minster's  machines  are  shipped  out  of  Ohio. 

Courts  adopt  new  and  often  conflicting  rules  virtually  on  a  daily 
basis,  and  to  make  matters  worse,  these  judge-made  rules  are  often 
retroactive  in  their  application.  It  is  as  though  you  were  driving 
down  the  highway  with  all  the  speed  limits  written  on  the  back 
side  of  the  sign.  You  wouldn't  know  the  speed  limits  until  you  saw 
them  in  the  rearview  mirror. 

Mr.  Chairman,  there  are  machines  out  there  that  were  built  be- 
fore Neil  Armstrong  walked  on  the  moon  for  which  the  manufac- 
turer is  potentially  liable,  machines  that  were  built  to  the  safety 
standards  of  their  day  and  have  passed  through  several  owners 
who  made  their  own  modifications.  According  to  AMT's  19th  An- 
nual Product  Liability  Survey,  34  percent  of  the  machine  tool  in- 
dustry claims  involve  machines  produced  over  a  quarter  of  a  cen- 
tury ago.  While  we  most  always  win  these  lawsuits,  the  litigation 
nevertheless  results  in  unnecessarily  high  legal  and  transaction 
costs.  In  contrast,  foreign  machine  tool  builders  do  not  bear  the  sig- 
nificant long-tail  exposure  of  U.S.  builders  because  the  import  in- 
cursion of  foreign  machine  tools  is  fairly  recent. 

The  subrogation  lien  also  creates  a  great  imbalance  in  the  prod- 
uct liability  system  and  fosters  excessive  transaction  costs.  In  most 
jurisdictions,  it  goes  into  effect  regardless  of  employer  fault — a 
clear  disincentive  to  workplace  safety.  Eighty-six  percent  of  our 
claims  involve  employer  fault.  AMT  survey  results  also  indicate 
that  one-sixth  of  AMT  members  have  no  product  liability  insurance 
whatsoever.  Based  upon  our  survey  results,  every  100  claims  filed 
against  machine  tool  builders  cost  $12.6  million,  including  $5.2  mil- 
lion in  defense  costs  and  $3  million  in  subrogation  paid  to  employ- 
ers and/or  their  workers  comp  carriers,  regardless  of  employer  fault 
or  the  lack  thereof. 

In  other  words,  the  current  system  provides  $4.4  million  to 
claimants,  less  whatever  they  pay  out  in  contingency  fees  which  av- 
erage 33  percent,  and  $8.2  million  in  transaction  costs.  Claimants 
only  receive  35  percent  of  the  dollars  expended  by  machine  tool 
builders  and  their  insurers.  If  product  liability  reform  were  adopt- 
ed, the  cost  of  the  same  100  claims  filed  against  machine  tool  build- 
ers would  be  $8.2  million,  a  $4.4  million  savings;  $4.3  million 
would  still  go  to  the  claimants.  Virtually  the  entire  savings  would 
come  from  reduced  transaction  costs,  elimination  of  subrogation, 
lower  defense  costs,  and  the  25-year  statute  of  repose.  The  percent- 
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age  of  total  costs  actually  received  by  claimants  would  increase  to 
52  percent. 

Mr.  Chairman,  my  company  and  the  entire  U.S.  machine  tool  in- 
dustry has  been  a  victim  of  today's  product  liability  system.  The 
system  has  cost  jobs,  money  and  time.  Resources  that  could  have 
gone  toward  the  development  of  new  products  and  customers  have 
been  wasted.  This  confusion  has  led  to  hesitancy  to  introduce  new, 
safer  products.  The  time  is  to  act  now  before  yet  another  American 
company  is  forced  to  curtail  its  R&D  or  even  to  close  its  doors  and 
more  jobs  are  lost. 

Thank  you. 

[Mr.  Winch  submitted  the  following:] 

Prepared  Statement  of  Harold  J.  Winch  on  Behalf  of  the  Minster  Machine 

Company 

i.  introduction 

Good  morning,  my  name  is  Harold  J.  Winch.  I  am  Chairman  of  the  Board  &  CEO 
at  The  Minster  Machine  Company  in  Minster,  Ohio.  Minster  has  been  in  business 
since  1896. 

Minster  is  a  member  of  AMT — The  Association  For  Manufacturing  Technology — 
a  trade  association  whose  membership  includes  over  300  machine  tool  building  firms 
with  locations  throughout  the  United  States.  The  majority  of  AMT's  members  are 
small  businesses.  America's  machine  tool  industry  builds  and  provides  to  a  wide 
range  of  industries  the  tools  of  manufacturing  technology  including  cutting,  grind- 
ing, forming  and  assembly  machines,  as  well  as  inspection  and  measuring  machines, 
and  automated  manufacturing  systems.  Accompanying  me  is  James  H.  Mack,  AMT's 
Vice  President  of  Government  Relations. 

II.  the  need  for  federal  product  liability  reform 

I  appreciate  the  opportunity  to  appear  before  this  Committee  and  address  a  prob- 
lem confronting  many  U.S.  manufacturers — the  product  liability  mess.  In  fact,  this 
has  been  a  significant  problem  at  my  company.  We  believe  that  for  our  company 
to  grow  and  prosper,  we  must  be  able  to  compete  in  the  global  marketplace.  How- 
ever, our  company — our  entire  industry — is  made  less  competitive  by  the  product  li- 
ability system. 

The  current  product  liability  system  fosters  an  environment  where  confusion, 
emotions  and  wasteful  transaction  costs  are  the  basis  for  the  conflict  resolution; 
rather  than  a  rational  environment  where  technical  knowledge,  logical  reasoning 
and  fairness  result  in  settlement  of  claims  that  recognize  real  damages  and  appro- 
priately penalize  only  negligent  parties.  It  serves  as  a  cruel  lottery  for  both  claim- 
ants and  manufacturers,  depending  more  upon  geography  than  justice.  As  a  general 
rule,  it  provides  disproportionate  enrichment  for  lawyers  on  both  sides  of  the  coun- 
sel table. 

There  are  those  who  argue  that  the  product  liability  problem  is  best  left  to  the 
individual  states  to  resolve.  However,  in  the  area  of  product  liability  law,  50  dif- 
ferent laws  in  50  different  states  have  resulted  in  nothing  but  confusion.  The  rules 
determining  the  liability  of  manufacturers  and  product  sellers  for  product-related  in- 
juries are  developed  almost  exclusively  by  state  court  judges  on  a  case-by-case  basis. 

Even  if  the  most  pro-defendant  law  were  enacted  by  the  Ohio  state  legislature  to- 
morrow, it  would  have  very  limited  effect  on  Minster's  product  liability  problem.  It 
would  help  only  if  we  were  sued  in  Ohio  courts.  Over  90  percent  of  our  products 
are  shipped  outside  Ohio  where  they  are  subjected  to  each  state's  different  laws.  We 
need  the  certainty  and  uniformity  that  a  federal  product  liability  statute  would  pro- 
vide. 

My  lawyer  friends  tell  me  that  some  appellate  courts  are  now  trying  to  correct 
some  of  the  unfair  rulings  of  the  past.  They  also  tell  me  that  these  new  decisions 
could  be  overruled  tomorrow  by  still  newer  ones.  Only  one  thing  is  certain,  they  tell 
me,  and  that  is  the  litigation  process  is  rife  with  uncertainty.  Courts  adopt  new — 
and  often  conflicting — rules  daily.  Businesses  simply  cannot  operate  efficiently  and 
effectively  in  this  environment. 

And  to  make  matters  worse,  the  judge-made  rules  are  retroactive  in  their  applica- 
tion. It's  as  though  you  were  driving  down  the  highway  with  all  the  speed  limits 
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Of  57  closed  claims  reported  from  1993,  only  five  percent  actually  reached  trial, 
and  of  these,  AMT  members  won  67  percent.  Seventy-two  percent  of  the  claims  were 
settled  for  an  average  of  $58,300;  two  percent  were  won  by  claimants  for  an  average 
verdict  of  $1.6  million;  three  percent  were  won  by  AMT  members;  and  the  remain- 
ing 23  percent  were  dropped  without  awards  being  paid.  In  addition,  197  claims 
were  pending  at  year's  end — an  average  of  5.1  claims  per  company  experiencing  liti- 
gation. 

Based  upon  these  survey  results,  every  100  claims  filed  against  machine  tool 
builders  "cost"  $12.6  million — including  $5.2  million  in  defense  costs  and  $3.0  mil- 
lion in  subrogation  paid  to  employers  and/or  their  workers'  compensation  carriers, 
regardless  of  employer  fault  or  the  lack  thereof.  In  other  words,  the  current  system 
provides  $4.4  million  to  claimants  (less  whatever  they  pay  out  in  contingency  fees, 
which  average  33  percent)  and  $8.2  million  in  transaction  costs.  Claimants  only  re- 
ceive 35  percent  of  the  dollars  expended  by  machine  tool  builders  and  their  insurers. 

If  S.  687  were  adopted,  the  "cost"  of  the  same  100  claims  filed  against  machine 
tool  builders  would  be  $8.2  million — a  $4.4  million  savings;  $4.3  million  would  still 
go  to  claimants.  Virtually  the  entire  savings  would  come  from  reduced  transaction 
costs — elimination  of  subrogation,  lower  defense  costs  and  the  25-year  statute-of- 
repose.  The  percentage  of  total  costs  actually  received  by  claimants  would  increase 
to  52  percent. 

The  results  also  indicate  that  the  cost  of  product  liability  insurance  has  increased 
since  last  year.  The  average  product  liability  insurance  premium  is  $72,100  (up 
seven  percent  from  $67,200  in  1992).  Forty-three  percent  have  deductibles  or  self- 
retentions  averaging  $65,000.  One-sixth  of  respondents  have  no  insurance  at  all 
(most  because  they  found  their  carriers'  proposals  to  be  too  expensive);  and  32  per- 
cent of  those  companies  with  annual  sales  in  excess  of  $1.5  million  have  no  umbrella 
policy  to  protect  against  catastrophic  claims  (up  from  20  percent  last  year). 

IV.  CONCLUSION 

Mr.  Chairman,  it  is  widely  acknowledged  that  today's  product  liability  system 
does  not  work.  The  system  has  cost  jobs,  money,  and  time.  Although  most  of  Min- 
ster's claims  involve  older  machines  of  lower  technology,  advances  in  high-tech  prod- 
ucts are  slowed  as  a  result.  Resources  that  could  have  gone  toward  the  development 
of  new  products  and  customers  have  been  wasted. 

And  the  problem  is  by  no  means  limited  to  any  one  industry.  All  of  America's 
manufacturing  industries,  especially  those  in  the  small  business  sector,  are  affected. 
Enactment  of  S.  687  will  enable  U.S.  manufacturers  to  compete  more  effectively  at 
home  and  abroad  by  substantially  reducing  transaction  costs  and  stabilizing  product 
liability  insurance  rates.  It  will  not,  as  many  of  the  statute's  opponents  would  have 
you  believe,  permit  victims  to  go  uncompensated. 

The  time  to  act  is  now,  before  yet  another  American  business  is  forced  to  close 
its  doors  and  more  jobs  are  lost.  Thank  you  for  your  attention.  I  would  be  pleased 
to  respond  to  your  questions. 


Responses  of  Harold  J.  Winch  to  Questions  Submitted  by  Senators  Grassley, 

Pressler,  and  Thurmond 

Question  1  [submitted  by  Senator  Grassley].  You  have  testified  regarding  the  neg- 
ative effect  of  product  liability  law  on  innovative  products,  international  competi- 
tiveness, and  transaction  costs.  Can  you  give  us  examples  from  your  own  business 
or  other  businesses  with  which  you  are  personally  familiar  to  show  examples  of  the 
effects  you  have  described? 

Answer.  As  I  described  in  my  written  statement,  the  threat  of  lawsuits  from  over- 
age products  hits  companies  in  my  industry  the  hardest.  Minster  Machine  has  been 
in  business  for  98  years.  Many  of  the  machines  we  have  built  since  then — built  be- 
fore Neil  Armstrong  walked  on  the  moon  and  before  the  creation  of  OSHA — are  still 
in  use  today.  Whereas,  we  must  factor  into  our  prices  the  risk  of  litigation  involving 
these  overage  machines,  our  foreign  competitors,  whose  incursion  into  the  American 
market  is  fairly  recent,  do  not.  In  addition,  product  liability  law  in  the  European 
Community  and  in  Japan  is  much  more  pro-defendant  than  in  the  United  States. 
Therefore,  the  product  liability  component  of  our  prices  is  significantly  greater  than 
that  of  our  foreign  counterparts,  putting  us  at  a  competitive  disadvantage. 

As  I  mentioned  in  my  written  statement,  uncertainty  in  the  system  has  resulted 
in  transaction  costs  which  are  intolerably  high.  A  study  by  the  Insurance  Services 
Office  has  shown  that  our  customers  spend  more  to  hire  lawyers  to  defend  them  in 
product  liability  suits  than  they  spend  to  buy  new  U.S.  machine  tools  to  increase 
their  productivity. 
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Question  1  [submitted  by  Senator  Pressler].  How  have  increased  premiums  been 
dealt  with  at  your  company?  Have  you  reduced  your  insurance  coverage  to  set-off 
the  added  expense  or  have  you  reduced  investment  in  human  and  material  re- 
sources? 

Answer.  Since  Minster  Machine  is  self-insured,  we  must  pay  the  costs  of  an  un- 
stable tort  system — which  causes  the  erratic  swing  syndrome  in  insurance  pre- 
miums— directly  from  our  bottomline.  Some  of  these  costs  are  passed  onto  our  cus- 
tomers in  the  form  of  higher  prices.  The  costs  we  are  forced  to  absorb  reduces  the 
amount  we  can  spend  on  R  &  D. 

AMT — The  Association  for  Manufacturing  Technology's  19th  Annual  Product  Li- 
ability Survey  indicates  that  16  percent  of  their  members  have  no  product  liability 
insurance  and  that  they  and/or  their  insurers  could  reduce  their  product  liability 
costs  by  35  percent  through  the  adoption  of  S.  687. 

Question  2.  Please  explain  who  benefits  most  under  the  current  system?  Are  those 
who  receive  the  most,  funding  the  effort  to  oppose  this  legislation? 

Answer.  Of  the  claims  Minster  Machine  settled  in  1993  and  1994,  $102,000  went 
to  claimants,  and  $125,000  went  to  attorney  fees  and  other  expenses.  In  fact  since 
1985,  my  company  has  paid  more  in  attorney  fees  and  other  expenses  ($1,310,000) 
to  defend  against  product  liability  suits  than  it  has  paid  to  claimants  ($1,142,000). 
According  to  AMT's  survey,  claimants  only  receive  35  percent  of  the  dollars  ex- 
pended by  machine  tool  builders  and  their  insurers  in  product  liability  suits.  It  is 
easy  to  see  from  these  figures,  who  benefits  under  the  current  system. 

Question  1  [submitted  by  Senator  Thurmond].  What  is  your  view  on  whether  pro- 
tective orders  and  confidentiality  provisions  in  product  liability  litigation  and  settle- 
ments are  defensible?  Should  they  be  restricted  or  prohibited? 

Answer.  The  information  gleamed  from  pre-trial  discovery  is  almost  always  incom- 
plete and  is  often  misleading.  The  reason  courts  issue  protective  orders,  under  cer- 
tain circumstances,  is  to  protect  both  claimants  and  defendants  from  the  damage 
caused  by  the  disclosure  of  incomplete,  misleading  information  and  to  encourage  set- 
tlements. My  understanding  is  that  courts  have  discretion  to  refuse  to  issue  protec- 
tive orders  when  it  would  be  against  the  public  interest  to  do  so. 

Question  2.  What  is  your  response  to  opponents  of  S.  687  who  claim  that  there 
are  not  that  many  product  liability  cases  and  that  there  may  be  just  a  few  horror 
stories  which  are  repeated  over  and  over? 

Answer.  AMT's  Government  Relations  Committee  has  once  again  named  enact- 
ment of  federal  product  liability  reform  as  the  Association's  top  legislative  priority. 
Many,  many  companies  have  "horror"  stories  to  tell.  The  entire  manufacturing  tech- 
nology industry  is  held  hostage  by  the  unfair  and  confusing  product  liability  system. 
It  has  cost  our  industry  (and  America)  jobs,  money  and  time. 

Senator  Heflin.  Thank  you.  I  wish  we  had  time  for  questions, 
but  we  do  have  a  caucus  that  we  have  to  get  to,  so  we  will  conclude 
the  hearing.  The  record  will  stay  open  for  any  submissions  for,  say, 
a  week. 

Mr.  Winch.  I  would  like  to  submit  another  statement. 

Senator  Heflin.  It  will  be  made  a  part  of  the  record. 

Thank  you. 

[Whereupon,  at  1:05  p.m.,  the  committee  was  adjourned.] 


APPENDIX 


Additional  Submissions  for  the  Record 


Statement  of  Andrew  F.  Popper  *  on  Behalf  of  The  American  University 

INTRODUCTION  2 

A  federal  "tort  reform"  bill  has  been  proposed  in  every  session  of  Congress  since 
1982.  Each  bill  has  been  crafted  by  manufacturers  and  insurance  representatives, 
opposed  by  consumer  groups,  and  rejected.  Each  bill  would  have  created  federal  pro- 
tection for  its  sponsors  while  providing  little  protection  for  consumers  and  curbing 
the  power  of  each  state  to  reform  its  own  tort  system.  Despite  twelve  years  of  de- 
feat, supporters  of  these  proposals  devote  seemingly  endless  resources  to  their  lobby- 
ing effort  and  are  back  with  Senate  Bill  687  for  the  Spring  1994  term.  The  following 
text  is  a  commentary  on  Senate  Bill  687.  It  is  written  with  the  hope  that  you  will 
see  through  the  false  promises  put  forward  by  the  proponents  of  this  bill. 

There  are  a  number  of  questions  the  Congress  must  ask  as  it  looks  at  Senate  Bill 
687  and  reviews  the  product  liability  field. 

1)  Is  there  a  crisis  in  the  tort  system  of  a  proportion  sufficient  to  justify  this 
extraordinary  intrusion  into  state  tort  law? 

2)  Does  the  tort  system  affect  adversely  domestic  businesses  in  international 
markets,  requiring  federal  intervention? 

3)  If  this  legislation  is  passed,  who  would  benefit  from  the  following: 

•  The  nonapplicability  of  strict  liability  in  tort  to  sellers; 

•  The  elimination  of  implied  warranties  by  sellers; 

•  The  creation  of  a  liability  standard  for  punitive  damages  more  difficult  than  in 
criminal  cases; 

•  Revitalizing  and  expanding  the  "government  standards"  defense; 

•  The  abolition  of  joint  and  several  liability  for  noneconomic  loss,  including  pain 
and  suffering; 

•  The  imposition  of  a  national  statute  of  repose; 

•  The  severe  restrictions  placed  upon  plaintiffs  and  the  elimination  of  the  collat- 
eral source  rule  in  the  workers'  compensation  offset  provisions; 

•  The  imposition  of  the  50/50  comparative  fault  doctrine  in  certain  cases;  or 

•  The  expedited  judgment  provisions? 

The  answer  to  this  question  is  obvious.  Manufacturers,  product  sellers,  whole- 
salers, and  insurance  entities  are  the  sole  beneficiaries  of  this  legislation.  Consum- 


iThis  testimony  is  a  draft  of  an  article  to  be  published  in  16  Journal  of  Products  and  Toxics 
Liability  No.  2  (1994). 

2  Professor  of  Law  and  Deputy  Dean,  The  American  University  Washington  College  of  Law. 
This  article  could  not  have  been  prepared  without  the  generous  help  of  Vincent  F.  Iacono  and 
Anne  M.  Guy.  Portions  of  this  article  have  been  submitted  to  the  U.S.  Senate  and  U.S.  House 
of  Representatives  in  response  to  various  tort  reform  bills.  Sections  of  this  work  also  appeared 
in  "has-lip"  on  Punitive  Damages:  A  Political  and  Consumer  Perspective,  19  Prod.  Safety  and 
Liab.  Rep.  (BNA)  353  (Mar.  22,  1991),  and  5  Toxics  L.  Rep.  (BNA)  1359  (Mar.  27,  1991). 
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ers,  particularly  those  who  are  victims  of  defective  products,  gain  nothing  from  cur- 
rent tort  reform  proposals. 

Although  Senate  Bill  687  is  watered  down  from  prior  efforts  to  undermine  feder- 
ally the  state  tort  system,  it  produces  a  classical  "camel's  nose."  If  this  bill  passes 
and  becomes  law,  amendments  will  be  put  forward  on  a  regular  basis  to  provide 
more  benefits  to  manufacturers.  In  future  quiet  sessions  attracting  nowhere  near 
present  levels  of  attention,  the  federalization  of  tort  law  and  the  disassembly  of 
consumer  protection  will  become  an  annual  function  of  our  Congress. 

I.  THERE  IS  NO  TORT  CRISIS  SUFFICIENT  TO  JUSTIFY  INTERVENTION  BY  THE  CONGRESS 

During  the  period  from  1950  to  1965  (the  "negligence"  period  of  product  liability 
law),  there  were  relatively  few  product  liability  cases.  Section  402A  of  the  Restate- 
ment (Second)  of  Torts  had  not  yet  been  adopted,  and  consumer  expectations  regard- 
ing the  utility  of  tort  litigation  were  low.  In  part,  this  was  due  to  a  campaign  on 
the  part  of  advertisers  to  convince  consumers  that  most  product  related  accidents 
were  in  fact  the  fault  of  consumers.  Social  expectations  regarding  the  legitimacy  of 
corporate  decision-making  were  high.  Corporations  were  to  be  believed  because  they 
were  good  for  America. 

From  1965  forward,  the  game  changed.  First,  the  legal  tools  for  product  liability 
law  changed  immeasurably  with  the  gradual  adoption  of  402A  by  various  states. 
Second,  the  era  of  trust  in  corporate  America  came  to  a  crashing  halt  with  the  end 
of  the  decade  of  the  sixties.  Consumer  information  demands  increased,  and  the  use 
of  tort  litigation  correspondingly  increased,  permitting  people  to  use  the  court  sys- 
tem to  accomplish  proper  objectives  of  consumer  protection,  rather  than  corporate 
protection. 

The  tension  in  the  product  liability  area  between  1970  and  today  is  the  result  of 
these  changes.  It  has  taken  twenty  years  to  understand  and  implement  402A.  Such 
changes  are  now  being  realized  in  a  number  of  highly  legitimate  cases,  and  it  is  no 
secret  that  the  manufacturing  and  insurance  communities  would  rather  turn  back 
the  clock. 

Those  backing  restriction  or  even  elimination  of  civil  tort  remedies  have  latched 
on  to  the  phrase  "tort  reform"  to  describe  legislative  and  judicial  initiatives  designed 
to  limit  the  potential  liability  of  insurers  and  manufacturers.  The  selection  of  the 
term  "tort  reform"  reflects  true  genius  in  terms  of  public  relations;  it  provides  a 
positive  and  populist  image  to  a  profoundly  pro-corporate  and  anti-consumer  initia- 
tive. 

The  advertising  sponsored  by  the  tort  reformers  is  designed  to  convince  the  Amer- 
ican public  that  tort  reform  serves  the  consumer.  The  goal  of  the  advertising,  the 
lobbying,  and  the  scholarship  of  tort  reform  is  to  create  an  image  of  the  tort  system 
in  which  plaintiffs  are  lucky  winners  of  a  bizarre  lottery  and  on  a  regular  basis  walk 
away  from  courthouses  with  millions  in  their  pockets  and  smiles  on  their  faces.  This 
unjust  enrichment,  so  goes  the  advertisement,  can  only  be  stopped  if  state  legisla- 
tors, members  of  Congress,  judges  and  juries  all  become  convinced  of  the  "fraud" 
being  perpetrated  by  plaintiffs  and  their  lawyers. 

Rather  than  portraying  people  injured  by  defective  products  as  victims  of  a  manu- 
facturer's or  seller's  negligence  or  gross  misconduct,  the  tort  reformers  portray  vic- 
tims as  successful  con  artists.  People  whose  lives  have  been  destroyed,  whose  fami- 
lies have  been  devastated,  whose  intelligence  has  been  robbed  from  them  by  horrify- 
ing injury,  or  whose  bodies  have  been  deformed  or  burned  by  defective  products  are 
characterized  in  the  advertising  campaign  of  tort  reform  as  lucky  winners. 

Of  the  many  millions  of  consumers  injured  by  products  each  year,  only  a  tiny 
number  succeed  in  product  liability  actions.  For  the  few  who  seek  legal  redress, 
there  are  numerous  hurdles.1 

Nonetheless,  a  perception  has  been  fostered  that  there  are  endless  numbers  of 
outrageous  cases  won  by  consumers. 


i  "Contrary  to  popular  belief,  most  injured  Americans  do  not  attempt  to  collect  compensation 
from  someone  else  connected  with  the  accident."  Product  Liability:  Hearings  on  S.  640  Before 
the  Subcomm.  on  Consumer  of  the  Senate  Comm.  on  Commerce,  Science,  and  Transportation, 
102d  Cong.,  1st  Sess.  65  (1991)  (statement  of  Deborah  R.  Hensler,  Senior  Social  Scientist,  The 
Institute  for  Civil  Justice,  RAND). 

According  to  a  RAND  Corporation  study,  there  are  "roughly  911  million  product-associated  in- 
juries per  year,  not  including  motor  vehicle  accidents,"  or  injuries  which  resulted  in  fatalities. 
The  overall  "claiming  rate"  for  these  injuries  is  less  than  5  percent  where  a  "claiming  activity" 
includes  action  ranging  from  "talking  directly  with  the  perceived  injurer,  to  seeking  legal  rep- 
resentation, to  filing  a  lawsuit."  Deborah  R.  Hensler  et  al.,  The  Inst,  for  Civil  Justice  (RAND), 
Compensation  for  Accidental  Injuries  in  the  United  States  (1990). 


135 

Arguments  about  tort  reform  often  begin  with  industry  representatives  coming  to 
legislative  bodies  with  tales  of  a  system  gone  mad,  dominated  by  outrageous  mis- 
carriages of  justice.  For  example,  most  legislators  can  recite  from  memory  the  story 
of  the  psychic  who  won  a  multi-million  dollar  verdict  after  she  claimed  that  a  CAT- 
scan  had  destroyed  her  psychic  powers.  Naturally,  that  sum  was  not  paid.  Burglars 
who  become  multimillionaires  after  being  injured  on  the  premises  of  their  victims 
cohabit  with  the  psychic  this  fantasy  land  of  anecdote.  In  most  cases,  the  stories 
are  untrue,  or  the  cases  were  reversed  on  appeal. 

There  is  a  need  for  legislation,  although  it  is  not  based  on  the  misfortunes  of  the 
insurance  or  manufacturing  community.  Instead,  it  is  based  on  the  simple  need  for 
health  and  safety  that  is  threatened  by  unsafe  products,  unsafe  drugs,  unsafe  toys, 
unsafe  food,  and  unsafe  chemicals.  Indeed,  more  active  use  should  be  made  of  state 
consideration  of  criminal  sanctions  in  product  liability  cases.2 

What  is  indefensible  is  a  manufacturer-oriented  federal  bill  that  is  presented  as 
a  solution  to  the  alleged  tort  crisis.  There  is  no  credible  empirical  study  of  compen- 
satory or  punitive  damages  that  suggests  a  "crisis."  Two  reports,  U.S.  Gen.  Account- 
ing Office,  GAO/HRD-89-99,  Product  Liability:  Verdicts  and  Case  Resolution  in  Five 
States  (Sept.  1989),  and  U.S.  Gen.  Accounting  Office,  GAO/HRD-88-36BR,  Product 
Liability:  Extent  of  "Litigation  Explosion"  in  Federal  Courts  Questioned"  (Jan.  1988), 
conclude  that  there  is  no  explosion  in  the  product  liability  litigation  field,  and  cer- 
tainly nothing  relating  to  compensatory  damages.  A  similar  conclusion  was  reached 
by  Professors  Henderson  and  Eisenberg:  "the  quiet  revolution  is  a  significant  turn 
in  the  direction  of  judicial  decision  making  away  from  extending  the  boundaries  of 
products  liability  and  toward  placing  significant  limitations  on  plaintiffs  rights  to 
recover  in  tort  for  product-related  injuries."3 

These  conclusions  are  also  supported  in  the  literature  of  groups  that  are  sympa- 
thetic to  the  defense  side  of  the  product  liability  debate  such  as  the  RAND  Corpora- 
tion.4 To  the  extent  that  there  is  "growth"  in  product  liability  litigation,  it  is  con- 
centrated in  a  few  products  and  primarily  in  asbestos,  where  there  has  been  a  sub- 
stantial increase  in  the  number  of  compensatory  damage  awards. 

In  light  of  the  above  studies  focused  on  compensatory  damages,  it  is  evident  that 
the  empirical  basis  for  the  challenge  to  the  tort  system  is  predicated  on  the  assump- 
tion that  there  are  massive  punitive  damage  awards. 

Senate  Bill  687,  like  all  prior  bills,  is  designed  to  make  it  more  difficult  to  receive 
punitive  damages.  It  would  change  culpability  and  burden  of  proof  standards  for  pu- 
nitive damages  in  a  number  of  states.  It  would  prevent  the  imposition  of  any  puni- 
tive damages  in  certain  aviation  and  pharmaceutical  cases  and,  like  its  prede- 
cessors, reflect  a  concern  that  punitive  damages  are  excessive  and  not  proportional 
to  the  wrongdoing  of  defendants.5 

Although  there  is  a  growing  body  of  literature  in  the  field  of  punitive  damages, 
the  assessment  is  not  complete  nor  is  a  clear  conclusion  emerging.  A  recent  com- 
prehensive study  funded  by  the  American  Bar  Foundation  concludes  that  there  is 
no  punitive  damage  crisis  based  on  an  evaluation  of  25,627  jury  verdicts  and  related 
statistics.6  The  overall  data  show  that  punitive  damages  were  awarded  in  only  8.8 


2 See,  e.g.,  Illinois  v.  Film  Recovery  Systems,  Inc.,  Nos.  83-11091  and  84-5064  (Cir.  Ct.,  Cook. 
Co.,  June  14,  1985)  (in  which  agents  of  Film  Recovery  Systems  were  convicted  of  murder  and 
reckless  conduct  for  failing  to  disclose  to  employees  the  presence  and  dangerous  nature  of  cya- 
nide with  which  the  employees  were  working),  rev'd  sub  nom  Illinois  v.  O'Neil,  550  N.E.2d  1090 
(111.  App.  Ct.  1990)  (holding  that  the  same  conduct  cannot  support  convictions  of  murder  and 
recklessness  where  the  mental  states  and  therefore  the  crimes  are  mutually  exclusive). 

3  The  Quiet  Revolution  in  Product  Liability:  An  Empirical  Study  of  Legal  Change,  37  UCLA 
L.  Rev.  479,  480  (1990). 

"Terry  Dungworth  et  al.,  The  Inst,  for  Civil  Justice  (RAND),  No.  R-3668-ICJ,  Product  Liabil- 
ity and  the  Business  Sector:  Litigation  Trends  in  Federal  Courts  ( 1988). 

5  The  argument  that  punitive  damages  are  "out  of  control"  has  already  been  made  in  the  Su- 
preme Court.  Browning-Ferris  Industries,  Inc.  v.  Kelco  Disposal,  Inc.,  492  U.S.  257, ,  109 

S.  Ct.  2908,  2923  (1989)  (Brennan,  J.,  concurring);  Bankers  Life  &  Casualty  Co.  v.  Crenshaw, 
486  U.S.  71,  87-88  (1988)  (O'Connor,  J.,  concurring). 

6  Stephen  Daniels  &  Joanne  Martin,  Myth  ana  Reality  in  Punitive  Damages,  ABF  Working 
Paper  No.  8911  Am.  B.  Found.  Res.  J.  63  (1990)  [hereinafter  Daniels  &  Martin  1990].  The  Dan- 
iels &  Martin  1990  study  has  also  been  published  at  75  Minn.  L.  Rev.  1  (1990).  A  diverse  group 
of  scholars  have  written  that  whatever  problems  exist  in  the  tort  field,  punitive  damages  play 
no  substantial  role.  William  M.  Landes  &  Richard  A.  Posner,  New  Light  on  Punitive  Damages, 
10  Reg.  33  (Sept./Oct.  1986);  Charles  P.  Kindregan  &  Edward  M.  Swartz,  The  Assault  on  the 
Captive  Consumer:  Emasculating  the  Common  Law  of  Torts  in  the  Name  of  Tort  Reform,  18  St. 
Mary's  L.J.  673,  695  (1987);  David  Burrow  &  John  E.  Collins,  Insurance  ''Crisis"— Texas  Style: 
The  Case  for  Insurance  Reform,  18  St.  Mary's  L.J.  759,  763-65  (1987). 
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percent  of  the  successful  cases.7  Moreover,  of  these  25,627  cases,  only  967  (3.8  per- 
cent) were  product  liability  cases,  of  these  only  39.2  percent  (379)  were  successful, 
and  punitive  damages  were  awarded  in  only  8.9  percent  (34)  of  these  successful 
product  liability  cases.8  Another  study  revealed  only  355  punitive  damage  verdicts 
in  product  liability  cases  in  state  and  federal  courts  over  a  25-year  period.9  A  1986 
study  of  over  thirty  jurisdictions  in  ten  states  from  1981  to  1985  asserts  that  puni- 
tive damages  were  not  routinely  awarded.10 

The  Daniels  1986  study  found  that  punitive  damage  awards  in  cases  where  plain- 
tiff won  a  money  judgment  ranged  from  0.0  percent  of  all  reported  verdicts  in  four 
sites  to  a  high  of  21.6  percent  in  one  site.  For  two-thirds  of  the  surveyed  sites,  the 
percentage  of  reported  verdicts  in  which  plaintiffs  won  money  was  less  than  ten  per- 
cent. In  New  York  City,  only  1.6  percent  of  awards  included  punitive  damages,  2.2 
percent  in  Cook  County,  Illinois  (which  includes  Chicago),  and  8.6  percent  in  Los 
Angeles  County,  California.11  The  Landes  &  Posner  study,  New  Light  on  Punitive 
Damages,  supra  note  6,  of  federal  courts  from  1982  to  November  of  1984  found  four 
punitive  damage  awards  upheld  out  of  172  cases,  and  of  359  product  liability  cases, 
punitive  damages  were  allowed  in  only  two  percent.  A  RAND  study  of  civil  jury 
trials  in  San  Francisco,  California,  and  Cook  County,  Illinois,  between  1960  and 
1984  found  only  eight  awards  of  punitive  damages  in  product  liability  cases.12 

Critics  of  the  tort  system  and  punitive  damage  awards  distort  statistical  images 
through  the  use  of  numerical  averages.  For  example,  in  the  RAND  Cook  County 
study,  the  average  award  was  $137,350,  but  87.7  percent  of  the  cases  had  awards 
lower  than  the  average,  with  a  median  of  $8,800.  Medians  are  the  appropriate 
measure  since  they  reflect  the  typical  award  or  the  dollar  amount  for  the  case  at 
the  50th  percentile  when  awards  are  listed  from  lowest  to  highest  in  ascending 
order.13  The  fact  is  that  "[t]he  predicted  unmanageability  of  punitive  damages  has 
failed  to  materialize.  Experience  has  shown  that  judicial  oversight  of  punitive  dam- 
ages awards  has  greatly  reduced  the  risk  of  substantial  over-deterrence." 14  There 
are  two  empirical  and  systematic  studies  of  punitive  damages,  and  neither  supports 
the  proposition  that  there  is  a  national  crisis  in  punitive  damages.16 

Congress  must  avoid  scrupulously  the  mischaracterizations  that  have  been  put 
forward  regarding  the  state  of  punitive  damages. 

Horror  stories  and  their  implications  are  presented  as  if  they  are  rep- 
resentative of  what  is  typical,  describing  a  system  run  amok  and  in  need 
of  fundamental  and  immediate  change.  Such  vivid  stories  typically  distort 
the  actual  facts  of  situations  described  *  *  *.  The  stories  are  meant  to  fos- 


7  Product  Liability:  Hearings  on  S.  640  Before  the  Subcomm.  on  Consumer  of  the  Senate 
Comm.  on  Commerce,  Science,  and  Transportation,  102d  Cong.,  1st  Sess.  77,  83-85  (1991)  (state- 
ment of  Dr.  Stephen  Daniels,  Senior  Research  Fellow,  American  Bar  Foundation). 

Bid.  at  77,  83-85,  87. 

9  Product  Liability:  Hearings  on  S.  640  Before  the  Subcomm.  on  Consumer  of  the  Senate 
Comm.  on  Commerce,  Science,  and  Transportation,  102d  Cong.,  1st  Sess.  144  (1991)  (statement 
of  Michael  Rustad,  Professor  of  Law  at  Suffolk  University  Law  School). 

i°  Stephen  Daniels,  Punitive  Damages:  Storm  on  the  Horizon?,  Preliminary  Report  of  the  Puni- 
tive Damages  Project  Study,  Am.  B.  Found.  Fellows  Seminar,  ABA  Midyear  Meeting,  Baltimore, 
Md.  (Feb.  8,  1986)  [hereinafter  Daniels  1986]. 

^Daniels  1986,  supra,  at  11. 

12  Mark  A.  Peterson  et  al.,  The  Inst,  for  Civil  Justice  (RAND)  No.  N-2342-ICJ,  Punitive  Dam- 
ages: Preliminary  Empirical  Findings  (1985). 

is  Daniels  &  Martin  1990,  supra,  at  42-43;  Daniels  1986,  supra,  at  13. 

1"  Stephen  H.  Reisberg,  Note,  In  Defense  of  Punitive  Damages,  55  N.Y.U.L.  Rev.  303,  345 
(1980).  "Appellate  courts  frequently  reversed  or  reduced  punitive  damage  awards.  Dollar 
amounts  for  cases  that  ultimately  resolved  on  appeal  are  a  very  small  percentage  of  what  was 
awarded  at  trial.  These  empirical  findings  cast  doubt  upon  the  assumption  of  whether  punitive 
damages  in  products  cases  need  reform."  Product  Liability:  Hearings  on  S.  640  Before  the 
Subcomm.  on  Consumer  of  the  Senate  Comm.  on  Commerce,  Science,  and  Transportation,  102d 
Cong.,  1st  Sess.  145  (1991)  (statement  of  Michael  Rustad,  Professor  of  Law  at  Suffolk  University 
Law  School). 

^Daniels  &  Martin  1990,  supra;  Mark  A.  Peterson,  Syam  Sarma  &  Michael  Shanley,  The 
Inst,  for  Civil  Justice  (RAND),  No.  R-3311-ICJ,  Punitive  Damages:  Empirical  Findings  (1987). 
Further  literature  explains  and  supports  these  studies:  Robert  A.  Prentice,  Reforming  Punitive 
Damages:  The  Judicial  Bargaining  Concept,  7  Rev.  Litig.  113,  123  (1988)  ("The  attack  on  puni- 
tive damages  is  part  of  a  wide-ranging,  well -organized  attack  on  the  current  tort  system  *  *  *. 
There  is  *  *  *  substantial  evidence  that  the  claims  of  runaway  punitive  damages  are  greatly 
exaggerated.")  (citations  omitted).  An  exhaustive  study  confirming  this  conclusion  was  published 
in  a  1991  Roscoe  Pound  Foundation  monograph,  Demystifying  Punitive  Damages  in  Product  Li- 
ability Cases:  A  Survey  of  a  Quarter  Century  of  Trial  Verdicts,  by  Professor  Michael  Rustad  of 
Suffolk  University  Law  School.  This  monograph  served  as  the  basis  for  a  recent  law  review  arti- 
cle by  Professor  Rustad,  In  Defense  of  Punitive  Damages  in  Products  Liability:  Testing  Tort 
Anecdotes  with  Empirical  Data,  78  Iowa  L.  Rev.  1  (1992). 
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ter  the  acceptance  of  a  particular  characterization  of  the  civil  justice  system 
and  punitive  damages  *  *  *.  The  view  is  portrayal  as  one  so  obvious  and 
[common-sensical)  that  no  reasonable  person  could  disagree  *  *  *.16 

Press  kits  and  news  releases  have  become  the  tools  of  jurisprudential  debate, 
rather  than  case  analysis  and  synthesis  of  jury  verdict  statistics.17  However,  an 
analysis  of  the  hard  data  put  forward  in  support  of  tort  reform  and  modification  of 
punitive  damages  provides  "little,  if  any,  reliable  evidence  on  the  punitive  damage 
system." 18 

In  general,  then,  it  does  not  appear  from  our  data  that  punitive  damages  are  rou- 
tinely awarded  in  the  sites  studied,  contrary  to  what  would  be  expected  in  light  of 
the  rhetoric  of  crisis  and  reform.  Nor  were  punitive  damages  typically  given  in 
amounts  that  would  "boggle  the  mind."  Punitive  damages  were  awarded  infre- 
quently, and  when  they  were  awarded  the  amount  was  typically  modest.19 

Some  years  ago  on  a  hot  summer  night,  an  infant  placed  in  his  crib  for  the 
evening  wriggled  in  his  sleep  until  his  feet  slid  between  two  slats  of  the  crib.  He 
twisted  and  wiggled  further,  and  his  abdomen  and  chest  also  slid  through  those  two 
slats.  With  the  final  wiggle,  his  shoulders  moved  through  the  same  area,  but  his 
head  was  larger  than  the  opening.  The  next  morning  his  parents  found  him  dead, 
hanging  from  his  crib. 

Turn  on  your  LEXIS  machines  and  check  the  case  law,  and  you  will  not  find  that 
this  tragedy  produced  "vast  sums"  for  an  undeserving  plaintiff.  In  fact,  despite  the 
terrible  nature  of  this  injury,  the  parents  did  not  win  a  torts  case.20  A  plaintiff-ori- 
ented tort  system  "out  of  control'  would  have  awarded  damages  in  this  setting  if 
sympathy  had  replaced  logic.  No  damages,  however,  were  forthcoming.  To  assert 
that  there  is  a  crisis  in  the  system,  that  juries  are  unduly  plaintiff-oriented,  that 
insurance  companies  are  suffering  crises  during  a  period  in  which  their  annual  prof- 
its are  reported  in  the  tens  of  billions  of  dollars,21  and  to  ask  for  legislation  that 
would  reduce  further  the  rights  of  consumers  is  offensive. 

II.  THE  TORT  SYSTEM  DOES  NOT  IMPEDE  THE  CAPACITY  OF  U.S.  BUSINESSES  TO 

COMPETE  IN  WORLD  MARKETS 

Recently,  it  has  been  contended  that  the  tort  system  and  particularly  punitive 
damages  have  an  adverse  effect  on  the  competitive  posture  of  the  United  States. 
There  is  no  solid  empirical  basis  to  support  the  proposition. 

It  seems  incredible  to  assert  that  a  system  that  condemns  products  or  services 
produced  fraudulently,  in  a  grossly  negligent  manner,  or  in  a  way  that  comports 
with  intentional  misconduct  is  destructive  of  the  competitive  posture  of  the  United 
States.  In  Man  v.  Raymark  Industries,22  the  court  considered  whether  punitive 
damages  have  a  detrimental  effect  and  prevent  manufacturers  from  developing  new 
products  due  to  their  fear  of  "uncertain  liability." 

This  court  respectfully  suggests  that  if  that  is  indeed  what  is  happening 
[to  proposed  new  products,]  then  punitive  damages  are  accomplishing  a 
worthy  goal.  In  this  respect  it  is  important  to  remember  that  punitive  dam- 
ages are  awarded  for  some  form  of  outrageous  misconduct,  never  for  simple 
negligence.  A  manufacturer  who  vigilantly  and  honestly  tests  his  product 
can  have  no  fear  of  punitive  damages.23 

A  companion  attack  is  that  the  tort  system  diverts  substantial  resources  away 
from  research  and  development.  This  argument  borders  on  the  absurd  for  two  rea- 
sons. First,  there  is  only  a  minuscule  level  of  direct  or  real  dollar  loss  from  punitive 


^Daniels  &  Martin  1990,  supra,  at  22  (footnote  omitted). 
17  See  Daniels  &  Martin  1990,  supra,  at  24. 
^Daniels  &  Martin  1990,  supra,  at  29. 
^Daniels  &  Martin  1990,  supra,  at  44. 

20  What  you  will  find  in  your  legal  research  is  Odom  v.  Welsh,  in  which  an  infant  died  when 
its  head  was  caught  in  the  sliding  portion  of  a  headboard  of  a  crib.  Odom  v.  Welsh  Co.,  No. 
54496,  1988  Ohio  App.  LEXIS  4546  (Nov.  10,  1988),  appeal  dismissed,  536  N.E.2d  381  (Ohio 
1989).  In  Odom,  the  jury  found  that  the  injury  was  the  fault  of  the  parents  who  had 
misassembled  the  product,  and  the  court  of  appeals  affirmed  the  decision  of  the  jury.  Odom,  No. 
54496,  1988  Ohio  App.  LEXIS  at  *2,  *4. 

21  Product  Liability  Reform  Proposals:  Hearings  S.  100  Before  the  Subcommittee  on  Consumer 
of  the  Senate  Comm.  on  Commerce,  Science,  and  Transportation,  99th  Cong.,  2d  Sess.  169  (1986) 
(statement  of  Johnny  C.  Finch,  Senior  Associate  Director,  General  Government  Division,  Gen- 
eral Accounting  Office,  in  which  Mr.  Finch  testified  that  in  a  prior  ten-year  period  (1976-1985) 
the  net  gains  made  by  the  insurance  industry  were  between  $52  and  $79  billion). 

22 Man  v.  Raymark  Indus.,  728  F.  Supp.  1461  (D.  Haw.  1989). 

23 Man  v.  Raymark  Indus.,  728  F.  Supp.  1461, n.7  (D.  Haw.  1989). 
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damages.24  Second,  the  vast  majority  of  punitive  damage  awards  do  not  involve 
consumer  goods  such  as  pharmaceutical  products;  rather,  they  involve  personal  vio- 
lence, false  arrest,  malicious  behavior,  or  intentional  misconduct.25  It  seems  most 
unlikely  that  the  problems  of  domestic  manufacturers  in  international  competitive 
markets  stem  from  punitive  damage  awards  that  deter  fraud  or  punish  intentional 
wrongdoers. 

Remarkably,  with  concern  about  the  status  of  competitive  vigor  in  the  United 
States,  Senate  Bill  687  does  the  one  thing  that  suppresses  innovation:  it  creates  a 
defense  of  conformity  with  standardized  systems  in  the  aviation  and  pharmaceutical 
field.  Our  government  should  resist  efforts  to  lock  in  place  technology  merely  be- 
cause manufacturers  want  to  be  shielded  from  punitive  tort  liability.  This  bill  would 
declare  as  a  matter  of  law  that  conformity  with  outdated  standards  guarantees  that 
a  pharmaceutical  or  aviation  manufacturer  will  not  be  subject  to  punitive  damages. 
From  a  competition  perspective,  such  declarations  are  adverse  to  the  best  interests 
of  consumers. 

A  recent  study  of  the  Office  of  Technology  Assessment  on  competitiveness  of 
American  manufacturers  evaluated  four  factors  to  be  considered  to  improve  the  pos- 
ture of  American  businesses  in  international  markets.  Notably,  modification  of  prod- 
uct liability  law,  the  law  pertaining  to  punitive  damages,  the  law  pertaining  to  joint 
and  several  liability,  or  any  other  matter  within  Senate  Bill  687  was  not  within  that 
recommendation.^  The  findings  of  the  OTA  report  regarding  competitiveness  prob- 
lems are  also  reflected  in  a  report  generated  by  the  private  sector  which  concludes 
that  the  cost  of  product  liability  in  the  United  States  is  reflected  in  the  cost  of  goods 
and  services  at  a  level  of  one  to  three  percent.27  Studies  by  the  RAND  Corporation 
support  this  proposition,  indicating  that,  first,  less  than  one  percent  of  all  manufac- 
turing concerns  in  the  United  States  have  any  involvement  in  product  liability  liti- 
gation and,  second,  that  about  one  percent  of  sales  revenue  is  absorbed  by  product 
liability  costs.28 

Although  it  may  be  tempting  to  pin  on  product  liability  the  responsibility  for  the 
apparent  lack  of  competitiveness  of  American  producers  in  international  markets, 
the  evidence  is  not  there.  There  is  no  market  for  defective  products.  Certainly,  there 
is  no  market  for  products  made  in  a  manner  that  is  grossly  negligent.  There  is  no 
evidence  to  suggest  a  dollar  drain  of  such  proportion  as  to  offset  critical  research. 

In  short,  the  Congress  must  not  rely  on  the  assertion  that  the  product  liability 
system  has  affected  adversely  the  competitiveness  of  American  business.  This  is  es- 
pecially the  case  when  such  assertions  are  not  supported  by  empirical  data  and  are 
the  result  of  the  misinformation  and  propaganda  of  "reformers."  Even  industry  rep- 
resentatives and  leaders,  like  the  general  public,  can  be  misled  by  the  tort  reform 
campaign.  If  a  decision  is  made  to  move  forward,  interfering  in  the  activities  tradi- 
tionally vested  to  the  states,  some  other  basis  is  required. 

III.  SENATE  BILL  687  VIOLATES  THE  BASIC  SPIRIT  OF  FEDERALISM 

Senate  Bill  687  applies  to  "any  civil  action  brought  against  a  manufacturer  or 
product  seller,  on  any  theory,  for  harm  caused  by  a  product,"  and  excludes  from  cov- 
erage civil  actions  brought  against  a  manufacturer  or  product  seller  for  loss  or  dam- 
age to  the  product  itself,  or  for  commercial  loss.  S.  687,  103d  Cong.,  1st  Sess.  §4(a) 
(1993).  Such  excluded  civil  actions  are  to  be  governed  by  applicable  commercial  or 
contract  law.  Id.  Senate  Bill  687  would  supersede  all  state  law  to  the  extent  that 
such  law  is  in  conflict  with  new  federal  mandates.  Id.  §  4(b)(1). 

Preemption  of  this  type  is  not  uncommon,  as  is  easily  demonstrated  in  the  fields 
of  nuclear  power,  other  forms  of  energy  regulation,  environmental  regulation,  and 
commercial  or  economic  regulation.  However,  instead  of  preempting  state  law  be- 
cause of  a  pervasive  federal  need  which  ordinarily  requires  the  creation  of  a  regu- 


24Landes  &  Posner,  New  Light  on  Punitive  Damages,  supra  note  6;  Daniels  &  Martin  1990, 
supra,  at  33-35. 

26 See  Daniels  &  Martin  1990,  supra,  at  48,  50,  and  56;  Product  Liability:  Hearings  on  S.  640 
Before  the  Subcomm.  on  Consumer  of  the  Senate  Comm.  on  Commerce,  Science,  and  Transpor- 
tation, 102d  Cong.,  1st  Sess.  77,  83-87  (1991)  (statement  of  Dr.  Stephen  Daniels,  Senior  Re- 
search Fellow,  American  Bar  Foundation). 

26  U.S.  Congress,  Off.  of  Tech.  Assessment,  OTA-ITE-443,  Making  Things  Better:  Competing 
in  Manufacturing,  (Feb.  1990). 

27  Nathan  Webber,  The  Conf.  Board,  Rep.  No.  893,  Product  Liability:  The  Corporate  Response 
2(1987). 

28  George  Eads  &  Peter  Reuter,  The  Inst,  for  Civil  Justice  (RAND),  No.  R-3022-ICJ,  Design- 
ing Safer  Products:  Corporate  Responses  to  Product  Liability  Law  and  Regulation  121  (1983). 
Also  published  at  7  J.  Products  Liability  263  (1984). 
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latory  agency  or  the  vesting  of  jurisdiction  in  the  federal  courts,  the  bill  simply 
wipes  out  state  law  and  inserts  the  preferences  of  the  drafters  in  its  place. 

This  type  of  federal  "tort  reform"  would  abolish  the  judgments  of  state  courts  and 
turn  on  its  head  legislation  passed  by  state  legislatures.  Generally  speaking,  such 
preemption  is  justified  only  if  there  are  "pervasive  reasons  *  *  *  either  that  the  na- 
ture of  the  regulated  subject  matter  permits  no  other  conclusion,  or  that  the  Con- 
gress has  unmistakably  so  ordained."  2^  It  is  difficult  to  imagine  a  "regulatory"  prob- 
lem of  such  a  powerful  nature  that  it  would  justify  the  abolition  of  state  law  and 
require  the  imposition  of  congressional  mandates  on  the  states  without  attendant 
federal  jurisdiction.  _ 

Unlike  initiatives  in  the  air  or  water  quality  area  which  establish  mimmum 
standards  to  be  applied  by  the  states,  and  which  are  supported  by  a  significant  fed- 
eral bureaucracy,  this  legislation  establishes  only  the  standards  for  states  to  apply. 
This  is  legislative  self-righteousness  of  the  highest  order.  The  policy  preferences  in 
Senate  Bill  687  are  in  no  way  wiser,  more  just,  or  equitable  than  the  policy  pref- 
erences underlying  the  laws  adopted  in  the  various  states,  including  state  tort  re- 
form measures  that  have  been  approved  by  a  majority  of  the  states  in  the  last  dec- 
ade. 

Since  the  evidence  regarding  the  existence  of  a  tort  crisis  is  not  there,  we  are  left 
with  a  rather  hollow  claim  that  the  destruction  of  federal/state  relations  inherent 
in  Senate  Bill  687  is  predicated  on  the  national  desire  to  establish  a  uniform  tort 
system.  First,  the  very  nature  of  the  United  States  suggests  that  uniform  state  law 
is  not  a  dominant  federal  objective.30 

Second,  in  no  way  could  one  interpret  Senate  Bill  687  as  creating  uniform  state 
law.  It  has  little  or  no  effect  on  the  many  and  varying  standards  of  liability  in  exist- 
ence other  than  to  protect  defendants  in  certain  contexts  and  does  nothing  to  stand- 
ardize damages.  It  is  perfectly  reasonable  to  assume  that  each  state  will  spend  the 
next  twenty  years  trying  to  figure  out  how  it  will  interpret  Senate  Bill  687. 

To  come  quickly  to  the  point,  we  do  not  believe  it  is  possible  for  Congress 
to  preempt  one  area  of  the  tort  law  of  the  States  without  creating  new  com- 
plexities for  the  Federal  system  and  unsettling  the  whole  body  of  State  tort 
law.  In  short,  there  is  no  quick  fix  for  what  some  perceive  as  the  short- 
comings of  the  present  system  *  *  *.  With  each  State  court  starting  anew, 
such  uniformity  as  we  have  achieved  to  date  will  be  destroyed,  and  the  long 
process  to  unravel  new  concepts  will  begin.  In  this  process,  State  courts  will 
not  be,  as  they  are  now,  the  final  arbiters  of  the  tort  law  of  their  States. 
Federal  regulatory  standards,  even  without  Federal  question  jurisdiction, 
will  make  the  U.S.  Supreme  Court  the  last  resort  for  a  new  class  of  cases 
with  mixed  State  and  Federal  questions  largely  outside  its  current  jurisdic- 
tion. A  legal  thicket  is  inevitable,  and  the  burden  of  untangling  it,  if  it  can 
be  untangled  at  all,  will  lie  only  with  the  Supreme  Court,  a  court  that 
many  observers  feel  is  already  overburdened.31 

Rather  than  creating  uniformity,  Senate  Bill  687  creates  a  gross  discrimination 
between  parties  in  product  liability  cases  and  parties  in  other  cases.  None  of  the 
restrictions  implicit  in  the  bill  are  applicable  outside  of  the  product  liability  field. 
Even  more  troubling,  the  bill  effectuates  a  discrimination  between  victims  of  phar- 
maceutical and  aviation  tragedies  and  victims  of  other  tragedies  in  terms  of  the  po- 
tential of  recovering  punitive  damages. 

The  explicit  quest  for  uniformity  derives  from  section  4(e)  of  the  bill,  which  de- 
clares that  the  decisions  of  the  various  courts  of  appeals  shall  be  controlling  prece- 
dent for  all  federal  and  state  courts  within  each  circuit,  "except  [as]  modified  by  the 
United  States  Supreme  Court."  The  inclusion  of  this  provision  represents  a  change 
from  Senate  Bill  687's  predecessor,  Senate  Bill  640,  102d  Cong.,  1st  Sess.  (1991), 
in  response  to  criticism  that  under  Senate  Bill  640  there  would  be  no  uniformity 
between  state  and  federal  courts  within  the  same  jurisdiction.  Section  4(e)  does  not 
adequately  address  this  concern. 

Section  4(e)  does  not  create  federal  question  jurisdiction,  and  thus  the  only  oppor- 
tunity for  making  interpretations  of  the  bill  uniform  will  have  to  come  from  isolated 
diversity  cases.  Until  a  diversity  case  ends  up  in  the  court  of  appeals,  the  various 


29 Florida  Lime  &  Avocado  Growers,  Inc.  v.  Paul,  373  U.S.  132,  142  (1963). 

so  See,  e.g.,  Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323  (1974)  (regarding  the  proposition  that 
states  are  Free  to  develop  diverse  standards  for  liability  in  the  defamation  area). 

3i Product  Liability:  Hearings  on  S.  640  Before  the  Subcomm.  on  Consumer  of  the  Senate 
Comm.  on  Commerce  Science  and  Transportation,  102d  Cong.,  1st  Sess.  30-31  (1991)  (statement 
of  Hon.  Harry  L.  Carrico,  Chief  Justice,  Supreme  Court  of  Virginia,  on  behalf  of  the  Conference 
of  Chief  Justices). 
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state  and  federal  courts  within  each  circuit  will  develop  divergent  case  precedents 
based  upon  different  interpretations  of  the  bill.  While  this  hit-or-miss  illusion  of  uni- 
formity unfolds,  the  federal  courts — and  in  all  likelihood  the  Supreme  Court — will 
fret  about  the  application  of  the  Erie  Doctrine,32  and  the  states  will  struggle  to  re- 
solve difficult  tort  issues.  While  all  this  activity  will  give  lawyers  and  law  professors 
much  to  work  on,  this  is  hardly  a  basis  for  enacting  a  federal  bill. 

The  next  justification  for  a  federal  intrusion  into  the  state  law  area  is  that  the 
state  systems  have  produced  bad  results,  i.e.,  juries  are  awarding  excessive  and  dis- 
proportionate amounts  because  they  are  unguided;  hence,  Senate  Bill  687  puts  for- 
ward a  national  standard  for  culpability  and  burden  of  proof. 

When  Congress  starts  writing  state  law,  particularly  jury  instructions,  it  must  be 
because  something  is  so  wrong  that  the  states  are  to  be  denied  a  function  classically 
allocated  to  them.  If,  however,  the  states  are  doing  a  good  job  instructing  juries  and 
the  awards  that  come  back  are  justified  based  on  the  wisdom  of  the  juries,  then 
there  is  no  basis  for  intrusion  by  the  Congress.33 

We  trust  juries  to  guard  against  the  misuse  of  power  and  to  demonstrate  con- 
science, allowing  them  to  assess  community  standards  and  make  highly  complicated 
decisions.34  Since  the  Supreme  Court  approves  of  properly  instructed  juries  deciding 
matters  of  life  and  death,  they  should  be  trusted  to  continue  to  decide  tort  cases 
based  on  standards  set  by  the  states  and  "to  make  a  fair  assessment  of  exemplary 
damages  in  a  civil  [tort]  case."  35 

The  Supreme  Court  has  recently  recognized  that  jury  determinations  of  punitive 
damages  awards  ought  to  be  given  great  deference  in  determining  the  constitu- 
tionality of  such  awards,  so  long  as  basic  safeguards  are  in  place.  These  safeguards 
include:  a  determination  prior  to  trial  that  the  jury  is  impartial;  a  determination 
that  the  jury's  assessment  of  damages  was  the  result  of  collective  deliberation  based 
on  evidence  and  arguments  of  the  adversaries;  judicial  review  of  the  jury  award  by 
the  trial  judge;  and  appellate  judicial  review  of  the  jury  award  and  trial  court  re- 
view.36 

To  suggest  that  jurors  are  inherently  arbitrary  or  incapable  of  making  intelligent 
choices  in  common  tort  cases  offends  the  American  system  of  jurisprudence.  Jurors 
take  seriously  the  responsibility  of  assessing  culpability  and  award  amounts  and,  on 
a  national  level,  tend  to  deny  punitive  damages  in  the  vast  majority  of  cases,  mak- 
ing modest  awards  in  those  few  cases  where  punitive  damages  are  deserved.37  From 
the  earliest  British  punitive  damage  cases  forward,  there  has  been  a  "respect  for 
the  jury's  discretion  and  a  hesitancy  to  interfere  with  its  judgment."  38  The  underly- 
ing reason  for  empowering  the  jury  in  this  area  is  obvious: 

[T]he  jury  is  in  the  best  possible  position  to  function  as  the  community's 
conscience.  A  jury's  reaction  of  shock  and  outrage  presumably  mirror  those 
of  the  community  as  a  whole.  Thus  when  the  jury  decides  to  make  a  puni- 
tive award,  it  is  expressing  society's  disapproval;  and  when  it  sets  the 
amount  of  the  award,  it  measures  societies'  outrage  and  determines  the  de- 
gree of  punishment  that  society  believes  will  deter  the  defendant  and  others 
like  him.ss 


32 Erie  R.R.  v.  Tompkins,  304  U.S.  64,  78  (1938). 

33  In  Smith  v.  Wade,  461  U.S.  30,  56  (1983),  the  Supreme  Court  found  that  "a  jury  may  be 
permitted  to  assess  punitive  damages  in  an  action  under  [42  U.S.C.]  §1983  when  the  defendant's 
conduct  is  shown  to  be  motivated  by  evil  motive  or  intent,  or  when  it  involves  reckless  or  callous 
indifference  to  federally  protected  rights  of  others."  No  more  is  required  in  terms  of  precision 
in  an  instruction.  If  a  state  law  is  "so  vague  and  standardless  that  it  leaves  the  public  uncertain 
as  to  the  conduct  it  prohibits  or  leaves  judges  and  iurors  free  to  decide,  without  any  legally  fixed 
standards,  what  is  prohibited  and  what  is  not,"  then  the  law  is  void  for  vagueness.  Giaccio  v. 
Pennsylvania,  382  U.S.  399,  402-03  (1966). 

^Taylor  v.  Louisiana,  419  U.S.  522,  530  (1975);  Duncan  v.  Louisiana,  391  U.S.  145,  155-56 
(1968). 

36  Sylvia  M.  Demarest  &  David  E.  Jones,  Exemplary  Damages  as  an  Instrument  of  Social  Pol- 
icy: Is  Tort  Reform  in  the  Public  Interest?,  18  St.  Mary's  L.J.  797,  824  (1987). 

367X0  Production  Corp.  v.  Alliance  Resources  Corp.,  113  S.  Ct.  2711,  2719-20  (1993).  The 
Court  stated:  "Assuming  that  fair  procedures  were  followed,  a  judgment  that  is  a  product  of  that 
process  is  entitled  to  a  strong  presumption  of  validity.  Indeed,  there  are  persuasive  reasons  for 
suggesting  that  the  presumption  should  be  irrebuttable."  Id.  at  2720  (citations  omitted). 

37  See  Daniels  &  Martin  1990,  supra,  at  35-39,  56-60. 

38  Philip  Borowsky  &  Jay  Nicolaisen,  Punitive  Damages  in  California:  The  Integrity  of  Jury 
Verdicts,  17  U.S.F.  L.  Rev.  147,  152  (1983)  (footnote  omitted). 

39  Id.  at  152-53. 

*°S.  687,  supra,  §202(aHb). 
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IV.  REMOVING  STRICT  LIABILITY  FOR  RETAILERS  IS  ADVERSE  TO  THE  INTERESTS  OF 

CONSUMERS 

Senate  Bill  687  provides  that  in  a  product  liability  action  against  a  product  seller 
other  than  a  manufacturer  the  product  seller  will  be  liable  only  if  the  claimant  can 
show  negligence  or  breach  of  express  warranty.40  Senate  Bill  687  also  contains  pro- 
visions for  treating  a  product  seller  as  a  manufacturer,  if  the  manufacturer  is  bank- 
rupt or  otherwise  judgment-proof.41 

A  product  seller  will  not  be  liable  under  the  negligence  standard  in  the  bill  "where 
there  was  no  reasonable  opportunity  to  inspect  the  product  in  a  manner  which 
would  or  should,  in  the  exercise  of  reasonable  care,  have  revealed  the  aspect  of  the 
product  which  allegedly  caused  the  claimant's  harm."  7d.§  202(b)(3). 

Underlying  Section  202  of  Senate  Bill  687  is  the  notion  that  sellers,  wholesalers, 
or  other  product  handlers  cannot  be  liable  under  a  strict  liability  theory  unless  the 
manufacturer  of  a  product  is  unavailable  for  suit.  The  premise  supporting  this  prop- 
osition is  that  product  sellers  do  not  design  or  manufacture  products,  therefore  they 
cannot  be  responsible  strictly  if  products  are  defective.  The  counterposition  is  in 
402A:  retailers  who  profit  from  the  sale  of  defective  products  should  be  strictly  liable 
for  the  harm  those  products  cause. 

It  is  clear  from  the  history  of  §402A  of  the  Restatement  (Second)  of  Torts  that 
those  who  place  products  into  the  stream  of  commerce  are  to  be  subject  to  strict  li- 
ability in  tort.  Contrary  to  the  contentions  of  the  proponents  of  this  bill,  402A  was 
not  drafted  to  increase  the  pool  of  "deep  pockets"  available  in  a  product  liability  liti- 
gation. Product  sellers  are  in  direct  contact  with  manufacturers.  They  have  tremen- 
dous influence  on  the  quality  of  the  products  they  sell.  Product  sellers  have  the  op- 
portunity to  inspect  the  products  they  sell  or  will  create  such  opportunities  if  they 
are  subject  to  strict  liability  in  tort.  The  overwhelming  majority  of  courts  "have  ex- 
tended strict  liability  to  retailers."42 

Product  sellers  should  be  given  incentives  to  inspect  and  test  their  products  for 
quality  and  safety,  they  should  be  encouraged  to  engage  in  quality  control  practices. 
By  eliminating  strict  liability  in  tort,  making  product  sellers  liable  only  on  a  neg- 
ligence formulation,  a  critical  market  force  is  lost.  Worse  yet,  by  providing  product 
sellers  with  an  exception  from  liability  in  negligence  "where  there  was  no  reasonable 
opportunity  to  inspect  the  product,"43  this  bill  creates  an  incentive  for  product  sell- 
ers to  behave  in  a  way  such  that  no  reasonable  opportunity  to  inspect  will  arise. 
Product  sellers  would  be  encouraged  to  adopt  practices  that  would  prevent  them 
from  having  a  "reasonable  opportunity  to  inspect,"  thereby  insulating  themselves 
from  liability  in  negligence. 

It  is  the  product  seller  who  has  the  direct  communication  with  the  consumer,  pro- 
viding for  the  best  opportunity  for  warnings.  By  virtue  of  Senate  Bill  687,  no  strict 
liability  action  can  be  brought  against  a  retailer  based  on  failure  to  warn.  Senate 
Bill  687  may  actually  chill  the  desire  of  product  sellers  to  provide  optimal  informa- 
tion regarding  product  risks  to  consumers.  When  the  most  likely  basis  of  liability 
of  a  seller  is  negligence,  the  seller's  information  regarding  a  product  or  warnings 
will  be  judged  based  on  a  reasonability  assessment.  "Reasonability"  is  often  assessed 
based  on  industry  practices.  It  is  thus  possible  that  Senate  Bill  687  might  prompt 
sellers  to  limit  data  delivered  to  consumers. 

The  retail  industry  in  the  United  States  is  as  powerful  an  influence  on  the  quality 
of  products  as  any.  If  the  giant  retailers  believe  that  a  particular  product  they  sell 
could  be  the  basis  of  a  product  liability  action,  that  product,  in  all  likelihood,  will 
be  dropped.  No  one  consumer,  group  of  consumers,  or  national  consumer  organiza- 
tion is  anywhere  near  as  powerful  as  the  major  retailers.  Retailers  push  hard  to  in- 
sist on  high  quality  in  the  products  they  sell,  in  part  because  they  are  exposed  to 
strict  liability  in  tort.  By  the  passage  of  Senate  Bill  687,  that  critical  pressure  will 
be  lost. 

Product  sellers  often  demand  contractual  indemnification  from  manufacturers  in 
the  event  there  is  a  product  liability  action.  Such  indemnification  contracts  force 
manufacturers  to  take  additional  steps  to  ensure  that  the  products  they  sell  are  not 
defective.  These  are  beneficial  effects  of  the  existence  of  maintaining  liability  for 
product  sellers  in  a  manner  that  goes  beyond  common  law  negligence.  Senate  Bill 
687  removes  those  incentives. 


40  S.  687,  supra,  §202(aMb). 
4i/d  § 202(c). 

42  William  L.  Prosser,  John  W.  Wade,  and  Victor  E.  Schwartz,  Torts:  Cases  and  Materials  825, 
n.2  (7th  ed.  1982). 
«S.  687,  supra,  §  202(b)(3). 
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Senate  Bill  687  also  eliminates  the  entire  theory  of  implied  warranty  as  it  is  ap- 
plied to  product  sellers.  This  is  done  by  the  broad  preempting  language  of  §§  4  and 
201  and  by  limitations  of  §202.  It  is  one  thing  to  pass  a  piece  of  legislation  that 
seeks  to  modify  state  tort  law,  but  quite  another  to  approve  a  bill  that  abolishes 
a  section  of  the  Uniform  Commercial  Code.  Nevertheless,  that  would  be  the  effect 
of  this  bill. 

By  eliminating  strict  liability  for  product  sellers,  Senate  Bill  687  radically  alters 
the  two  principal  lines  of  product  liability  law  developed  by  the  states.  Recourse 
against  product  sellers  in  negligence  and  express  warranty  (retained  under  Senate 
Bill  687)  provides  injured  plaintiffs  nothing  that  was  not  available  for  the  last  half- 
century  and  prior  to  the  adoption  of  §402A.  Senate  Bill  687  turns  back  the  clock 
to  a  time  when  standards  of  liability  for  sellers  were  inadequate  for  the  protection 
of  consumers,  a  time  when  such  inadequate  standards  gave  rise  to  §  402A  of  the  Re- 
statement (Second)  of  Torts. 

Strict  liability  and  product  liability  cases  came  into  existence  because  the  neg- 
ligence system  was  cumbersome,  defense  oriented,  and  insufficient  to  address 
consumer  injury.  Too  many  people  who  were  injured  by  products  were  unable  to 
probe  the  depths  of  diverse  industrial  communities  to  determine  the  standard  of 
care  needed  for  comparative  purposes.  Had  Senate  Bill  687  dealt  with  the  fun- 
damental deficiencies  in  negligence,  it  might  be  more  worthy  of  the  consideration; 
unfortunately,  it  did  not  do  so. 

Senate  Bill  687  does  not  deal  with  the  complex  problems  of  proof,  res  ipsa 
loquitur,  and  burden  of  proof  that  plague  the  negligence  system.  It  does  not  deal 
with  discovery,  record  retention,  or  other  proof-assisting  mechanisms  that  are  re- 
quired to  make  a  negligence  formulation  work.  Senate  Bill  687  does  not  deal  with 
the  delays  that  plague  the  dockets  of  the  various  courts;  it  does  not  deal  with  judi- 
cial "gag  orders  often  used  to  suppress  the  flow  of  product  safety  information;  it 
does  not  address  delaying  tactics  by  the  defense  ana  insurance  communities  that 
have  made  litigation  extraordinarily  expensive  for  victims. 

In  short,  Senate  Bill  687  does  nothing  to  improve  the  negligence  system.  Never- 
theless, it  abolishes  strict  liability  for  product  sellers  and  then  drops  victims  into 
a  world  of  negligence  that  we  already  know  to  be  insufficient  to  protect  the  rights 
of  those  who  have  been  injured  by  defective  products. 

V.  THE  PUNITIVE  DAMAGES  SECTION  OF  THIS  BILL  IS  INTRUSIVE  AND  UNJUSTIFIED 

Although  §  203(a)  of  Senate  Bill  687  allows  for  the  determination  of  liability  for 
punitive  damages  to  be  made  under  "applicable  law,"  it  mandates  a  federal  uniform 
burden  of  proof  and  a  uniform  standard  of  liability.  By  virtue  of  §  203(a),  a  claimant 
must  establish  by  clear  and  convincing  evidence  that  the  harm  suffered  "was  the 
result  of  conduct  manifesting  a  manufacturer's  or  product  seller's  conscious,  flagrant 
indifference  to  the  safety  of  those  persons  who  might  be  harmed  by  the  product." 
In  addition,  the  bill  states  that  "the  failure  to  exercise  reasonable  care  in  selecting 
among  alternative  product  designs,  formulations,  instructions,  or  warnings"  by  itself 
is  insufficient  to  amount  to  such  conduct.  Further,  punitive  damages  may  not  be 
awarded  in  the  absence  of  compensatory  damages.  These  policy  preferences  are  not 
neutral:  they  are  intensely  prodefendant. 

Through  §  203(d)  of  Senate  Bill  687,  a  manufacturer  or  product  seller  can  elect 
a  separate  proceeding  either  to  determine  punitive  liability  and  punitive  damages, 
or  solely  to  determine  punitive  damages  when  punitive  liability  was  previously  de- 
termined. "If  a  separate  proceeding  is  requested,  evidence  relevant  only  to  the  claim 
of  punitive  damages,  as  determined  by  applicable  State  law,  shall  be  inadmissible 
in  any  proceeding  to  determine  whether  compensatory  damages  are  to  be  awarded." 

Beyond  establishing  federal  standards  for  liability,  §  203(e)  articulates  the  federal 
jury  instructions  to  be  used  by  state  courts.  Each  jury  would  be  required  to  be  in- 
structed on  (1)  the  severity  of  the  harm;  (2)  the  duration  of  the  conduct  or  conceal- 
ment of  it;  (3)  the  profitability  of  the  conduct;  the  number  of  products  sold;  (4) 
awards  of  punitive  or  exemplary  damages  to  persons  similarly  situated  to  the  claim- 
ant; (5)  prospective  awards  of  compensatory  damages  to  persons  similarly  situated 
to  the  claimant;  (6)  any  criminal  penalties  imposed  upon  the  defendant  as  a  result 
of  the  conduct  complained  of;  (7)  the  amount  of  any  civil  fines  assessed  against  the 
defendant  as  a  result  of  the  conduct  complained  of;  and  (8)  the  financial  condition 
of  the  defendant.44  States  would  no  longer  be  free  to  fashion  jury  instructions. 

As  to  pharmaceutical  cases,  carefully  evolved  state  law  regarding  punitive  dam- 
ages would  be  demolished.  Section  203(b)  of  the  bill  declares  that  there  could  be  no 
punitive  damages  where  the  harm  causing  aspect  of  the  drug  or  device,  or  the  ade- 


44 S.  687,§203(eXlH9). 
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quacy  of  the  packaging  and  labeling  of  the  drug  or  device,  was  subject  to  and  in 
fact  received  pre-market  approval  by  the  Food  and  Drug  Administration  or  where 
the  drug,  device,  or  packaging  and  labeling  is  generally  recognized  as  safe  and  effec- 
tive under  conditions  established  by  the  F.D.A.  and  applicable  regulations  unless 
the  producer  withheld  or  concealed  information  during  F.D.A.  review  or  committed 
fraud. 

Section  203(c)  of  Senate  Bill  687  gives  aircraft  manufacturers  the  same  protection 
as  pharmaceutical  producers  and  similarly  destroys  well  developed  state  law.  Puni- 
tive damages  are  barred  by  federal  edict  in  state  tort  cases  when  an  aircraft  or  air- 
craft component  is  subject  to  pre-market  certification  by  the  Federal  Aviation  Ad- 
ministration. This  prohibition  is  applicable  to  design,  performance,  or  with  respect 
to  the  adequacy  of  the  warnings  regarding  such  aircraft  or  component.  Concealment, 
fraud,  or  misrepresentation  of  information  would  void  this  defense. 

The  operant  sections  of  Senate  Bill  687  require  that  every  state  in  the  United 
States  adhere  to  the  federal  mandate  of  a  standard  of  "conscious,  flagrant  indiffer- 
ence" and  that  liability  be  imposed  only  based  on  "clear  and  convincing  evidence." 
Conscious,  flagrant  indifference  is  a  standard  requiring  more  than  intent.  As  such, 
it  requires  a  level  of  culpability  in  excess  of  a  criminal  case.  Even  if  one  believes 
manufacturers  need  greater  protection,  the  standard  in  this  section  is  grand  legisla- 
tive overkill.  This  provision  would  change  the  law  in  numerous  jurisdictions  and 
could  immunize  from  punitive  damages  companies  that  engage  in  gross  or  wanton 
behavior. 

In  some  states,  defendants  can  have  punitive  damages  imposed  based  on  a  less 
onerous  test  than  that  found  in  §  203.  Where  the  defendant's  behavior  demonstrates 
a  "reckless  disregard  of  the  plaintiffs  rights,"  several  states  would  allow  for  punitive 
damages  regardless  of  compliance  with  government  standards.45  When  a  defendant 
acts  with  "indifference"  to  the  health  and  safety  of  an  injured  plaintiff,  punitive 
damages  are  permissible  whether  the  indifference  is  conscious  or  not.46  Section  500 
of  the  Restatement  (Second)  of  Torts  permits  awarding  punitive  damages  after  a 
showing  of  reckless  indifference,  a  standard  different  than  conscious  indifference. 

As  to  the  matter  of  compliance  with  F.D.A.  or  F.A.A.  standards,  Gryc  v.  Dayton- 
Hudson  Corp.  held  that  compliance  with  governmental  standards  does  not  bar  puni- 
tive damages.  Government  standards  may  not  reflect  the  state  of  knowledge  of  an 
industry  concerning  safety  consequences  of  a  particular  practice.47  Standards  can 
quickly  become  out  of  date  due  to  the  arduous  process  of  modifying  regulations. 
When  this  happens,  compliance  with  standards  should  never  serve  as  a  bar,  particu- 
larly where  the  manufacturer  producer  is  aware  of  the  illegitimacy  of  the 
existingstandard.48 

The  Food  and  Drug  Administration's  standards  are  important  for  improvement  of 
pharmaceutical  products  but  should  not  serve  as  a  bar  to  punitive  damages.  There 
are  too  many  examples  of  F.D.A.  approved  products  causing  injuries.  A  recent 
G.A.O.  report  found  that  approximately  one-half  of  the  drugs  approved  by  the  FDA 
had  "serious  post-approval  risks."49  This  does  not  suggest  that  the  F.D.A.  is  failing 
to  do  its  job;  rather,  it  suggests  that  the  process  of  approving  drugs  is  difficult  and 
time  consuming.  The  government  is  often  under  enormous  pressure  to  put  drugs  on 


^Wangen  v.  Ford  Motor  Co.,  294  N.W.2d  437,  451-52  (Wis.  1980). 

46 Moore  v.  Remington  Arms  Co.,  427  N.E.2d  608  (111.  App.  Ct.  1981). 

^Gryc  v.  Dayton-Hudson  Corp.,  297  N.W.2d  727,  734-35  (Minn.),  cert,  denied,  499  U.S.  921 
(1980).  It  is  the  dangerous  nature  of  certain  products  which  gives  rise  to  their  being  subject  to 
government  regulations.  "[H]istory  does  not  suggest  that  the  regulatory  systems  governing  these 
products  have  been  so  effective  in  protecting  the  public  that  the  tort  system,  with  its  punitive 
damage  component,  has  been  rendered  unnecessary  as  an  incentive  for  product  safety."  Teresa 
Moran  Schwartz,  Punitive  Damages  and  Regulated  Products,  42  Am.  U.  L.  Rev.  1335,  1348 
(1993).  In  Gryc,  the  evidence  showed  that  the  defendant  manufacturer,  Riegel  Textile  Corpora- 
tion, knew  of  the  invalidity  of  CS-191-53,  the  test  for  the  fiammability  of  fabrics  under  the 
Flammable  Fabrics  Act  of  1953,  Chap.  164  §4,  67  Stat.  Ill  as  amended,  Chap.  833,  68  Stat. 
770  (1954),  and  "was  aware  that  unreasonably  dangerous  fabrics  passed  the  test."  Gryc  at  733- 
34.  "In  addition,  Riegel  knew  that  persons  were  suffering  severe  burn  injuries  when  Riegel's 
flannelette  ignited  *  *  *.  [0]ne  of  Riegel's  top  officials  wrote  in  a  memorandum,  'We  are  always 
sitting  on  somewhat  of  a  powder  keg  as  regards  our  flannelette  being  so  flammable.'"  Id.  at  734. 

■^Only  five  states  (Arizona,  New  Jersey,  Ohio,  Oregon,  and  Utah)  have  enacted  legislation 
providing  limitations  or  bars  against  punitive  damages  where  a  product  complies  with  govern- 
ment regulations,  and  only  with  regard  to  FDA-approved  drugs  and  devices.  See  Teresa  Moran 
Schwartz,  Punitive  Damages  and  Regulated  Products,  42  Am.  U.  L.  Rev.  1335,  1338  (1993). 

49U.S.  Congress  Gen.  Accounting  Off.,  GAO/PEMD-90-15,  FDA  Drug  Review:  Post-approval 
Risks  1976-1985  (Apr.  1990)  at  3. 
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the  market  and  is  also  not  always  the  first  to  know  when  problems  begin  to  appear 
with  a  particular  product.50 

Dilution  of  the  capacity  of  consumers  to  receive  punitive  damages,  either  because 
of  harsh,  defense-oriented  standards  or  by  government  standards  defense  is  bad  pol- 
icy and  contrary  to  basic  law.  In  Day  v.  Woodworth51  the  Supreme  Court  found  that 
punitive  damages  are  proper,  so  much  so  that  argument  as  to  their  validity  was  not 
tolerated. 52  In  Missouri  Pacific  Ry.  v.  Humes  63  the  Court  approved  the  use  of  puni- 
tive damages  to  "blend[]  together  the  interests  of  society  and  the  aggrieved  individ- 
ual." Id.  at  521  (quoting  Professor  Sedgwick  without  a  citation).  The  constitutional- 
ity of  punitive  damages  was  considered  in  Minneapolis  &  St.  Louis  Ry.  v.  Beckwith, 
which  held:  "The  imposition  of  punitive  or  exemplary  damages  *  *  *  cannot  be  op- 
posed as  in  conflict  with  the  prohibition  against  the  deprivation  of  property  without 
due  process  of  law."  54  Looking  to  the  legal  systems  in  the  United  States,  Great  Brit- 
ain, and  even  to  Roman  law,  it  is  evident  that  punitive  damages  are  a  fundamental 
part  of  our  jurisprudence.55  To  accept  the  F.A.A.  and  F.D.A.  government  standards 
defenses  of  Senate  Bill  687  would  dilute  the  longstanding  entitlement  to  punitive 
damages. 

Punitive  damages  are  vital  to  the  protection  of  consumers.  With  the  minimum  of 
transaction  costs,  they  achieve  the  dual  goals  of  punishment  of  specific  actors  and 
industry-wide  deterrence  for  future  misconduct  and  creation  of  incentives  to  upgrade 
the  quality  of  goods  and  services.56  Individuals  who  suffer  at  the  hands  of  others 
whose  behavior  is  sufficiently  bad  to  be  characterized  as  intentional  or  wanton  mis- 
conduct are  in  no  way  winners  of  some  bizarre  lottery.  The  destruction  of  family 
life,  the  trauma  of  protracted  litigation,  the  displacement  of  emotional  equilibrium, 
and  various  costs 57  pertaining  to  pursuing  legal  claims  can  be  addressed  by  a  puni- 
tive damage  award.58 

It  is  argued  regularly  that  compensatory  damages  cover  the  needs  of  injured  per- 
sons and  deter  future  misconduct.  Such  arguments  are  devoid  of  empirical  sup- 
port.59 Punitive  damages  are  often  awarded  after  a  multi-year  pattern  of  mis- 


50  Were  one  seriously  interested  in  improving  the  lot  of  consumers,  a  better  provision  might 
be  to  draft  something  that  echoes  Hoskins  v.  Jackson  Grain  Co.,  63  So.  2d  515  (Fla.  1953),  in 
which  nonconformity  with  a  statute  was  found  to  be  the  basis  of  negligence  per  se.  See  also  Daw- 
son v.  Chrysler  Corp.,  630  F.2d  950  (3d  Cir.  1980),  cert,  denied,  450  U.S.  959  (1981). 

siDay  v.  Woodworth,  54  U.S.  (13  How.)  363,  371  (1851). 

52  Common  law  affirmation  of  punitive  damages  can  be  traced  back  centuries  through  the 
Magna  Carta,  see  Browning-Ferris,  109  S.  Ct.  2909,  2919-20  (1989),  but  usually  begins  with  a 
look  at  Wilkes  v.  Wood,  98  Eng.  Rep.  489  (K.B.  1763),  and  Huckle  v.  Money,  2  Wils.  K.B.  205, 
95  Eng.  Rep.  768  (1763).  The  nineteenth  century  view  of  punitive  damages  was  that  the  doctrine 
was  "too  well  settled  now  to  be  shaken,  that  exemplary  damages  may  in  certain  cases  be  as- 
sessed." Milwaukee  &  St.  Paul  Ry.  v.  Arms,  91  U.S.  489,  492  (1875);  Fleet  &  Semple  v. 
Hollenkemp,  52  Ky.  (13  B.  Mon.  219)  175,  180  (1852);  Merrills  v.  Tariff  Mfg.  Co.,  10  Conn.  384 
(1835);  Linsley  v.  Bushnell,  15  Conn.  225  (1842). 

53  Missouri  Pacific  Ry.  v.  Humes,  115  U.S.  512  (1885). 

54  Minneapolis  &  St.  Louis  Ry.  v.  Beckwith,  129  U.S.  26,  36  (1889). 

55  D.  Pugsley,  The  Roman  Law  of  Property  and  Obligations  31  (1972);  B.  Nicholas,  Roman 
Law  210  (1962);  D.  Owen,  Punitive  Damages  in  Products  Liability  Litigation,  74  Mich.  L.  Rev. 
1257,  1262  n.17  (1976);  K.  Gordon,  Note,  The  Vitality  of  the  Doctrine  of  Punitive  Damages  in 
Maine,  35  Me.  L.  Rev.  447,  451  (1983). 

se  Beyond  punishment  and  deterrence,  punitive  damages  provide  resources  to  aggrieved  plain- 
tiffs who  have  been  thrust  into  an  abnormal  risk  category.  See,  e.g.,  Evans  v.  Philadelphia 
Transp.  Co.,  212  A.2d  440  (Pa.  1965);  Focht  v.  Rabada,  268  A.2d  157  (Pa.  Super.  Ct.  1970);  Re- 
statement (Second)  of  Torts  §908  (1979).  A  few  states  are  straightforward  in  discussing  the 
functions  of  punitive  damages  beyond  punishment  and  deterrence.  Hicks  v.  Herring,  144  S.E.2d 
151,  155  (S.C.  1965)  (allows  punitive  damages  to  vindicate  a  private  right);  Jolley  v.  Puregro 
Co.,  496  P.2d  939,  947  (Idaho  1972)  (permits  punitive  damages  for  "rectification  of  wrongs"); 
Oppenhuizen  v.  Wennersten,  139  N.W.2d  765  (Mich.  Ct.  App.  1965)  (permits  punitive  damages 
to  address  embarrassment). 

67  A  very  few  states  permitted  punitive  damages  for  the  purpose  of  assisting  with  attorneys 
fees.  Lanese  v.  Carlson,  344  A.2d  361,  364  (Conn.  Super.  Ct.  1975);  Doroszka  v.  Lavine,  150  A. 
692,  692-93  (Conn.  1930).  Other  jurisdictions  allow  punitive  damages  for  "inconvenience^  rea- 
sonable attorneys  fees,  and  other  losses  too  remote  to  be  considered  under  actual  damages."  Pan 
Am.  Petroleum  v.  Hardy,  370  S.W.2d  904,  908  (Tex.  Civ.  App.  1963). 

68  David  G.  Owen,  Punitive  Damages  in  Products  Liability  Litigation,  74  Mich.  L.  Rev.  1257, 
1296-98(1976). 

se  Walker  v.  Sheldon,  179  N.E.2d  497,  499  (N.Y.  1961);  Campus  Sweater  &  Sportswear  Co. 
v.  M.B.  Kahn  Const.  Co.,  515  F.  Supp.  64  (D.S.C.  1979),  affd,  644  F.2d  877  (4th  Cir.  1981),  hold- 
ing that  punitive  damages  deter  manufacturers  from  misconduct,  encourage  the  production  of 
safer  products,  and  "serve  as  a  type  of  private  revenge  which  is  carried  out  in  the  courts  rather 
than  through  duels  or  in  back  alleys."  Campus  Sweater,  515  F.  Supp.  64  at  105.  The  court  held 
further  "there  is  no  exact  monetary  standard  which  can  be  used  as  a  measure  *  *  *  .  There 
is  no  formula  for  punitives  as  the  amount  to  be  awarded  is  peculiarly  within  the  judgment  and 
discretion  of  the  jury,  subject  to  the  supervisory  powers  of  the  trial  judge  over  jury  verdicts 
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conduct,  interspersed  with  various  compensatory  damage  awards  which  did  not 
deter  the  defendant,  prompting  the  Supreme  Court  of  Minnesota  to  conclude  that 
punitive  damages  are  particularly  effective  in  preventing  repetitive  forms  of  mis- 
conduct.60 

The  nature  of  punitive  damages  creates  the  possibility  that  liability  can  be  im- 
posed to  punish  and  deter  a  corporation  engaged  in  gross  misconduct  at  a  level  that 
could  cripple  the  corporation.  Fears  of  such  "excess"  liability  have  prompted  four  Su- 
preme Court  cases,  Bankers  Life  &  Casualty  Co.  v.  Crenshaw,  Browning-Ferris  In- 
dustries, Inc.  v.  Kelco  Disposal,  Inc.,  Pacific  Mutual  Life  Insurance  Co.  v.  Haslip, 
and  TXO  Production  Corp.  v.  Alliance  Resources  Corp.si  In  these  cases  manufactur- 
ers, insurers,  and  a  large  oil  and  gas  production  company  sought  to  use  the  Su- 
preme Court  to  attack  punitive  damages.  In  Crenshaw  and  Browning-Ferris  the  at- 
tack was  based  on  the  Excessive  Fines  Clause  of  the  Eighth  Amendment;  in  Haslip 
and  TXO  the  attack  was  based  on  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment. In  each  of  these  cases  the  Supreme  Court  rejected  the  constitutional  challenge 
and  upheld  state  punitive  damage  awards.  In  short,  fear  that  a  corporation  might 
be  severely  punished  for  egregious  wrongdoing  does  not  constitute  a  basis  for  the 
court  to  undo  state  tort  systems. 

In  the  state  of  New  York,  the  deterrence  function  of  punitive  damages  is  well  rec- 
ognized: 

A  judgment  simply  for  compensatory  damages  would  require  the  offender 
to  do  no  more  than  return  the  money  which  he  had  taken  from  the  plaintiff. 
In  the  calculation  of  his  expected  profits,  the  wrongdoer  is  likely  to  allow 
for  a  certain  amount  of  money  which  will  have  to  be  returned  to  those  vic- 
tims who  object  too  vigorously,  and  he  will  be  perfectly  content  to  bear  the 
additional  cost  of  litigation  as  the  price  for  continuing  his  illicit  business. 
It  stands  to  reason  that  the  chances  of  deterring  him  are  materially  in- 
creased by  subjecting  him  to  the  payment  of  punitive  damages.62 

The  need  for  punitive  damages  in  many  industries  is  clear.  In  the  insurance  in- 
dustry the  need  is  undeniable. 

If  an  insurance  company  could  not  be  subjected  to  punitive  damages  it  could  inten- 
tionally and  unreasonably  refuse  payment  of  a  legitimate  claim  with  veritable 
impunity.  To  permit  an  insurer  to  deny  a  legitimate  claim,  and  thus  force  a 
claimant  to  litigate  with  no  fear  that  the  claimant's  maximum  recovery  could 
exceed  the  policy  limits  plus  interest,  would  enable  the  insurer  to  pressure  an 
insured  to  a  point  of  desperation  enabling  the  insurer  to  force  an  inadequate 
settlement  or  avoid  payment  entirely.63 

In  insurance  relationships  the  potential  of  punitive  damages  provides  consumers 
with  some  force  at  the  bargaining  table. 

[T]he  relationship  of  insurer  and  insured  is  inherently  unbalanced;  the 
adhesive  nature  of  insurance  contracts  places  the  insurer  in  a  superior  bar- 
gaining position.  The  availability  of  punitive  damages  is  thus  compatible 
with  the  recognition  of  insurers'  underlying  public  obligation  and  reflects  an 
attempt  to  restore  balance  in  the  contractual  relationship.64 

As  a  result  of  the  impact  of  punitive  damages  and  the  tort  system,  "products  have 
become  safer,  manufacturing  procedures  have  been  improved,  and  labels  and  use  in- 
structions have  become  more  explicit."65  These  are  the  benefits  that  the  state  prod- 
uct liability  system  has  created.  Reducing  these  benefits  by  passing  Senate  Bill  687 
is  at  odds  with  the  best  interests  of  the  American  public. 


*  *  *.  The  main  things  to  be  considered  are  the  character  of  the  tort  committed,  the  punishment 
which  should  be  meted  out  therefor[e],  and  the  ability  of  the  wrongdoer  to  pay."  515  F.  Supp. 
at  106  (citations  omitted).  See  also  Commodore  Corp.  v.  Bailey,  393  So.  2d  467,  471-72  (Miss. 
1981)  (holding  that  "the  amount  [of  punitive  damages]  is  solely  within  the  jury's  discretion  un- 
less arbitrary  or  unreasonable.  The  amount  cannot  be  determined  by  any  fixed  rule.") 

*>Gryc  v.  Dayton-Hudson  Corp.,  297  N.W.2d  727  (Minn.),  cert,  denied,  449  U.S.  921  (1980) 

si  Bankers  Life  &  Casualty  Co.  v.  Crenshaw,  486  U.S.  71  (1988),  Browning-Ferris  Industries, 
Inc.  v.  Kelco  Disposal,  Inc.,  492  U.S.  257  (1989),  Pacific  Mutual  Life  Insurance  Co.  v.  Haslip, 
111  S.  Ct.  1032  (1991),  and  TXO  Production  Corp.  v.  Alliance  Resources  Corp.,  113  S.  Ct.  2711 
( 1993) 

62  Walker  v.  Sheldon,  179  N.E.2d  497,  499  (N.Y.  1961). 

63 Standard  Life  Ins.  Co.  v.  Veal,  354  So.  2d  239,  248  (Miss.  1977). 

M  Hirsch, Strict  Liability:  A  Response  to  the  Gruenberg-Silberg  Conflict  Regarding  Insurance 
Litigation  Awards,  7  SW.  U.L.Rev.  310,  326  (1975). 

65  Nathan  Webber,  The  Conf.  Board,  Rep.  No.  893,  Product  Liability:  The  Corporate  Response 
2(1987). 


146 

Finally,  a  provision  that  relieves  manufacturers  of  the  potential  of  punitive  dam- 
ages so  long  as  its  product  is  in  compliance  with  a  government  standard  is  anti- 
competitive and  likely  to  deaden  innovation.  Once  government  standards  issue,  the 
motivation  to  improve  a  product  declines  dramatically.  If  manufacturers  are  given 
the  protection  inherent  in  Senate  Bill  687,  we  can  look  forward  to  years  of  reduced 
product  innovation.  Given  the  concerns  regarding  competitiveness,  this  seems  to  be 
hardly  a  desirable  result.66 

VI.  ELIMINATION  OF  JOINT  AND  SEVERAL  LIABILITY  FOR  NON-  ECONOMIC  LOSS  PLACES 
AN  UNDUE  BURDEN  ON  INJURED  PERSONS 

With  respect  to  noneconomic  damages,  §  206  of  Senate  Bill  687  would  abolish  joint 
liability  and  permit  only  several  liability.  Such  liability  shall  be  in  direct  proportion 
to  the  defendant's  percentage  of  responsibility. 

Presumably,  the  drafters  must  believe  that  it  is  somehow  not  necessary  to  ensure 
that  plaintiffs  receive  full  recovery  if  the  losses  sought  are  noneconomic.  This  sec- 
tion appears  to  be  premised  on  the  assumption  that  noneconomic  losses  are  fuzzy 
benefits  to  which  plaintiffs  do  not  have  a  firm  entitlement.  Although  there  is  not 
much  room  for  extensive  legal  analysis  in  this  area,  there  certainly  is  room  for  dis- 
agreement. 

Section  206  is  offensive  because  it  denies  the  reality  of  pain  and  suffering  that 
can  accompany  a  product-related  injury.  Discomfort,  agony,  and  pain  are  not  easily 
quantified,  but  they  are  most  assuredly  real  and  of  great  concern  to  injured  persons. 

Former  Chief  Justice  Byrd  articulated  the  plight  of  injured  persons  with  limited 
economic  loss  as  follows: 

For  a  child  who  has  been  paralyzed  from  the  neck  down,  the  only  com- 
pensation for  a  lifetime  without  play  comes  from  noneconomic  damages. 
Similarly,  a  person  who  has  been  hideously  disfigured  receives  only  non- 
economic  damages  to  ameliorate  the  resulting  humiliation  and  embarrass- 
ment. 

Pain  and  suffering  are  afflictions  shared  by  all  human  beings,  regardless 
of  economic  status.  For  poor  plaintiffs,  noneconomic  damages  can  provide 
the  principal  source  of  compensation  for  reduced  lifespan  or  loss  of  physical 
capacity  *  *  *.  [T]hese  plaintiffs  may  be  unable  to  prove  substantial  loss 
of  future  earnings  or  other  economic  damages.67 

For  decades  courts  have  dealt  with  the  difficult  question  of  quantification  of  pain 
but  have  managed  to  provide  funds  in  the  form  of  noneconomic  losses.  The  mere 
fact  that  pain  and  suffering  are  difficult  to  quantify  should  not  mean  that  plaintiffs 
are  somehow  not  entitled  to  joint  and  several  liability,  an  entitlement  that  plaintiffs 
have  for  all  other  aspects  of  damages. 

Brain  injuries,  blindness,  and  different  forms  of  paralysis  can  result  in  limited 
"billable"  damages.  These  medical  tragedies  can  destroy  fives  in  ways  that  are  not 
reflected  in  medical  expenses,  lost  salaries,  or  other  components  of  economic  dam- 
ages. For  that  reason,  juries  are  given  the  opportunity  to  assess  a  certain  amount 
of  money  for  pain  and  suffering;  it  would  be  wrong  to  pass  a  law  that  creates  an 
obstacle  to  collecting  these  sums. 

By  making  joint  and  several  liability  unavailable  for  noneconomic  damages,  those 
plaintiffs  with  the  most  devastating  injuries  would  end  up  under-compensated,  even 
though  they  have  proved  up  the  liability  of  the  defendant.  Such  victims  would  be 
forced  to  pursue  each  party  who  had  been  in  any  way  responsible  for  the  victim's 
injury.  This  is  a  cruel  outcome,  completely  unjustified  by  anything  put  forward  in 
the  literature  regarding  the  tort  system  or  in  the  reasoning  supporting  this  bill. 

In  the  absence  of  joint  and  several  liability,  a  plaintiff  will  have  to  overcome  innu- 
merable evidentiary  obligations  to  prove  specific  injury  caused  by  each  defendant. 
In  a  product  liability  context,  this  seems  an  extraordinarily  harsh  burden.  Plaintiffs 
would  have  to  sue  all  parties  who  are  remotely  connected  to  their  injury  to  protect 
against  the  possibility  that  they  would  be  denied  essential  noneconomic  damages. 


^According  to  the  testimony  of  Joseph  Goffman  and  others,  "[allthough  the  manufacturer  of 
the  Bjork-Shilley  heart  valve  knew  that  over  100  patients  suffered  a  fracture  of  the  device's 
strut  and  that  there  were  many  resulting  fatalities,  recall  was  resisted  *  *  *.  Similarly,  the 
drug  industry  fought  the  FDA  staffs  desire  to  require  relabeling  on  aspirin  that  warned  of  the 
possibility  of  death  when  aspirin  was  used  to  treat  children  for  flu  or  chicken  pox."  Product  Li- 
ability Reform  Act:  Hearings  on  S.  2760  Before  the  Senate  Comm.  on  the  Judiciary,  99th  Cong., 
2d  Sess.  52  8,  552-53  (1986)  (statements  of  Joseph  Goffman  of  Public  Citizen's  Congress  Watch, 
Pamela  Gilbert  of  U.S.  Public  Interest  Research  Group,  Linda  Lipsen  of  Consumers  Union,  and 
Gene  Kimmelman  of  Consumer  Federation  of  America). 

MFein  v.  Permanente  Medical  Group,  695  P.2d  665,  689  (Cal.  1985)  (Byrd,  C.J.,  dissenting). 
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In  cases  pertaining  to  toxics  such  as  asbestos  where  numerous  parties  are  involved, 
it  might  be  impossible  to  sort  out  which  defendant  caused  a  particular  percentage 
of  the  plaintiffs  loss  to  allow  for  full  recovery  of  noneconomic  damages. 

The  elimination  of  joint  and  several  liability  then  would  make  it  extraordinarily 
difficult  for  innocent  injured  plaintiffs  to  be  made  whole.  If  a  defendant  is  substan- 
tially responsible  for  harm  caused  by  a  product,  the  common  law  for  the  last  hun- 
dred years  has  made  that  defendant  fully  responsible  for  those  injuries.  Defendants 
who  believe  others  were  involved  can  bring  those  others  into  the  lawsuit  and  allow 
the  jury  to  apportion  damages.  To  force  the  apportionment  by  federal  law,  however, 
is  unjust  and  unfair. 

It  is  also  worth  noting  that  the  existence  of  joint  and  several  liability  provides 
strong  incentives  for  parties  to  engage  in  the  negotiation  and  settlement  process. 
When  multiple  defendants  are  involved,  it  is  not  unusual  for  several  to  settle  with 
a  plaintiff  in  advance  of  litigation  to  avoid  the  possibility  of  being  found  responsible 
for  harms  caused  by  other  parties.  Such  settlements  are  beneficial  to  those  who 
have  been  profoundly  injured  and  are  in  desperate  need  of  resources.  They  also  ben- 
efit the  litigation  process  by  simplifying  the  issues  juries  must  resolve. 

Section  206  of  Senate  Bill  687  regarding  noneconomic  loss  and  joint  and  several 
liability  devalues  the  reality  of  pain.  It  places  a  hurdle  in  front  of  those  who  are 
least  capable  of  circumventing  yet  another  legal  obstacle.  It  is  objectionable. 

VII.  OTHER  PROVISIONS 

A.  Statute  of  repo&e  for  capital  goods 

Section  204(b)  of  Senate  Bill  687  provides  for  a  25-year  statute  of  repose,  meas- 
ured at  the  time  of  delivery  of  the  product,  in  actions  in  which  the  product  alleged 
to  have  caused  the  harm  was  a  capital  good,  but  "only  if  the  court  determines  that 
the  claimant  has  received  or  would  be  eligible  to  receive  compensation  under  any 
State  of  Federal  worker's  compensation  law  for  harm  caused  by  the  product,"  and 
only  if  the  harm  is  not  a  toxic  harm. 

Motor  vehicles,  vessels,  aircraft  and  trains  used  primarily  to  transport  passengers 
for  hire  are  excluded  from  these  provisions.  The  time  period  is  measured  from  the 
time  a  product  is  delivered  to  its  first  purchaser  or  lessee  who  was  not  engaged  in 
the  business  of  manufacturing,  selling,  or  using  such  product  as  a  component  part 
of  another  product. 

Statutes  of  repose  by  their  nature  reimpose  on  some  plaintiffs  the  hard- 
ship of  having  a  claim  extinguished  before  it  is  discovered,  or  perhaps  even 
before  it  exists,  and  their  constitutionality  has  been  challenged  on  a  variety 
of  state  and  federal  grounds.  Although  some  of  the  statutes  have  been  de- 
clared unconstitutional,  the  courts  in  most  jurisdictions  have  upheld  their 
statutes  *  *  *.68 

A  number  of  jurisdictions  have  sought  to  implement  statutes  of  repose  while  oth- 
ers have  rejected  them.  Just  exactly  why  the  Congress  believes  this  is  now  a  matter 
requiring  attention  of  our  federal  legislature  is  a  bit  hard  to  understand.  If  a  prod- 
uct has  a  useful  life  in  excess  of  25  years,  and  if  the  manufacturer  benefits  from 
having  a  long-term  product  on  the  market  through  the  price  it  can  command  for 
such  a  product,  it  is  unjust  to  relieve  the  manufacturer  of  responsibility  should  that 
product  prove  defective  during  its  useful  life.  To  be  sure,  there  are  circumstances 
when  a  product  is  altered  or  changed  or  where  the  product  has  lived  its  useful  life, 
and  thereafter  liability  to  the  manufacturer  is  not  appropriate.  Such  circumstances 
are  dealt  with  effectively  under  state  law  and  do  not  require  federal  intervention.69 

B.  Workers'  compensation  offset 

Section  205(a)  of  Senate  Bill  687  provides  that  an  employer  or  workers'  compensa- 
tion insurer  shall  have  the  right  of  subrogation  against  a  manufacturer  or  product 
seller  in  a  product  liability  action  by  an  employee  for  the  amount  paid  to  such  em- 
ployee as  workers'  compensation  for  harm  caused  by  a  product.  The  employee-claim- 
ant would  not  be  permitted  to  enter  into  any  settlement  with  the  defendant  without 
the  written  consent  of  the  employer  or  insurer,  and  then  only  after  the  insurer  is 
made  whole.  In  addition  to  creating  a  federal  subrogation  right,  the  bill  also  pro- 
vides elaborate  procedures  for  a  defendant-manufacturer  to  pass  off  liability  to  an 


es  W.  Page  Keeton  et  al.,  Prosser  and  Keeton  on  the  Law  of  Torts  §30  at  168  (5th  ed.  1984) 
(footnotes  omitted). 

es  For  a  list  of  cases  involving  statutes  of  repose,  see  Tetterton  v.  Long  Manufacturing  Co., 
332  S.E.2d  67,  75  (N.C.  1985). 
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employer  (in  a  workplace  injury  case)  if  there  is  clear  evidence  of  fault  on  the  part 
of  the  employer. 

Although  creating  a  setting  for  assessing  the  fault  of  the  employer  may  have  the 
effect  of  encouraging  employers  to  maintain  a  safe  work  environment,  the  entire  sec- 
tion is  designed  to  protect  manufacturers  and  to  limit  the  liability  of  insurers  en- 
gaged in  the  workers'  compensation  business.  Quite  obviously,  if  it  had  been  the  in- 
tention of  the  drafters  to  encourage  workplace  safety,  some  attention  would  have 
been  given  to  O.S.H.A.-type  standards,  employer  liability  for  maintaining  an  unsafe 
work-place,  the  exclusivity  doctrine  whereby  employers  are  immunized  from  product 
liability  litigation  in  a  workers'  compensation  situation,  or  similar  factors. 

C.  Comparative  fault  and  intoxication 

Under  §  207(a)  of  Senate  Bill  687,  where  all  defendants  are  manufacturers  or 
product  sellers,  a  complete  defense  arises  when  the  claimant  was  intoxicated  or  was 
under  the  influence  of  intoxicating  alcohol  or  any  drug,  and,  as  a  result  of  intoxica- 
tion, the  claimant  was  more  than  50  percent  responsible  for  causing  the  accident 
or  event  which  resulted  in  the  claimant  s  harm. 

The  decision  regarding  the  use  of  a  fifty/fifty  comparative  fault  model  is  one  states 
have  resolved  over  the  years  without  federal  intervention.  This  decisionmaking  proc- 
ess has  produced  numerous  refinements  in  the  tort  field.  It  seems  a  shame  to  lock 
a  law  into  place,  demanding  that  the  states  adopt  this  particular  model  in  light  of 
its  adverse  effect  on  certain  populations  of  product  users.  States  should  be  free  to 
use  pure  comparative  fault  in  conjunction  with  §  402A  of  the  Restatement  (Second) 
of  Torts  and  decide  whether  a  manufacturer  should  be  responsible  for  the  injury  ac- 
tually caused  to  the  extent  the  manufacturer's  defective  product  was  responsible  for 
the  harm. 

D.  Expedited  product  liability  judgments 

Section  101  of  Senate  Bill  687  permits  either  a  claimant  or  defendant  in  a  product 
liability  action  to  make  an  offer  of  a  specific  dollar  amount  as  complete  satisfaction 
of  the  claim.  If  the  defendant  fails  to  accept  an  offer  by  the  claimant  and  the 
amount  of  the  final  judgment  against  the  defendant  is  greater  than  the  offer,  the 
defendant  becomes  liable  for  the  claimant's  reasonable  attorney's  fees  and  costs,  not 
to  exceed  $50,000.  This  $50,000  limitation  is  a  modification  of  Senate  Bill  640,  102d 
Cong.,  1st  Sess.  (1991),  which  did  not  limit  a  defendant's  liability  for  the  claimant's 
reasonable  attorney's  fees  and  cost. 

For  the  claimant  who  fails  to  accept  an  offer  of  a  manufacturer  later  found  to  be 
more  favorable  than  the  verdict,  there  are  two  possible  results.  If  the  claimant  pre- 
vails but  the  amount  of  the  final  judgment  is  less  than  the  offer  of  judgment,  then 
the  court  shall  reduce  the  final  judgment  by  the  amount  of  collateral  benefits  the 
claimant  has  received  or  is  entitled  to  receive  for  economic  loss.  However,  if  the 
claimant  does  not  prevail,  there  is  no  penalty  for  rejecting  or  failing  to  accept  an 
offer  of  judgment.70 

To  reduce  a  prevailing  plaintiffs  judgment  by  the  amount  of  collateral  benefits  re- 
ceived for  economic  losses  imposes  a  heavy  sanction  on  the  prevailing  plaintiff  and 
is  poor  public  policy.  Neither  plaintiffs  nor  defendants  know  with  certainty  what  the 
outcome  will  be  in  a  trial.  To  put  the  plaintiff  in  a  position  of  having  to  give  up 
collateral  benefits  for  economic  losses  as  punishment  for  making  an  incorrect  esti- 
mation of  a  jury  deliberation  deprives  injured  plaintiffs  of  collateral  sources  to 
which  they  ordinarily  have  an  independent  entitlement.  People  who  have  been  vic- 
timized by  product  failures  are  not  in  a  strong  negotiating  position,  contrary  to  the 
assertions  of  the  proponents  of  this  bill.  Indeed,  they  are  absolutely  desperate.  Once 
a  person  in  these  circumstances  understands  the  consequences  of  §  101(e),  he  will 
be  hard  pressed  to  push  for  a  trial.  The  prospect  of  losing  collateral  benefits  for  eco- 
nomic damages  may  well  be  too  high  a  price  to  pay. 

To  push  a  plaintiff  to  settlement  on  a  threat  that  they  might  lose  essential  dam- 
ages may  also  deny  the  public  of  information  regarding  product  risks.  In  the  asbes- 
tos cases,  it  was  only  through  repeated  litigation  that  the  public  finally  learned 
about  the  risks  of  asbestos  and  about  the  fact  that  the  manufacturers  of  asbestos 
products  were  aware  of  that  risk.  When  a  product  failure  occurs,  the  first  few  cases 
may  well  reveal  just  the  tip  of  the  iceberg.71  The  litigation  process  has  proved  to 
be  an  extremely  effective  mechanism  for  ferreting  out  product  defects. 


'OS.  687,  supra,  §  101(e). 

71  Reports  of  the  gruesome  suppression  of  consumer  safety  information  regarding  asbestos 
hazards  are  now  available.  They  reveal  that  in  1934  the  Johns-Manville  Corporation  was  given 
specific  information  that  "asbestos  products  inhaled  into  the  lung  produce  an  exceedingly  severe 
and  perhaps  fatal  inflammation.  This  condition  [is]  called  asbestosis."  Asbestos  Litig.  Rep.  (An- 
drews Publications  Inc.)  3  (February  7,  1979).  When  that  information  was  assimilated  by  Johns- 
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One  also  might  consider  that  some  plaintiffs  pursue  litigation  for  reasons  that 
have  to  do  with  bringing  wrongdoers  to  justice.  A  public  trial  that  exposes  the 
wrongdoing  of  a  defendant  serves  multiple  functions  beyond  restoring  the  plaintiff. 
Such  trials  are  an  orderly  way  for  dealing  with  anger  and  vengeance.  They  are  a 
warning  beacon  to  other  potential  victims.  A  system  that  compels  people  to  settle 
rather  than  using  the  trial  process  denies  us  that  forum. 

CONCLUSION 

Like  its  predecessors,  Senate  Bill  687  is  designed  to  provide  manufacturers  who 
have  engaged  in  misconduct  with  federal  relief.  Rather  than  allowing  the  states  to 
sort  out  their  own  tort  systems,  as  has  been  done  for  the  last  200  years,  it  fashions 
solutions  bearing  no  relation  to  the  values  or  problems  of  individual  states,  some 
of  which  are  directly  contradictory  to  well  established  state  policies.  Having  estab- 
lished priorities  that  have  nothing  to  do  with  the  unique  characteristics  of  state  law 
or  consumer  needs  in  a  particular  jurisdiction,  the  drafters  then  permit  the  federal 
lawmakers  to  jump  ship,  leaving  for  the  state  courts  the  demeaning  and  confusing 
task  of  applying  ill-  conceived  and  inappropriate  standards  to  their  citizens. 

If  adopted,  this  bill  would  deny  plaintiffs  of  certain  critical  consumer  protection 
mechanisms  inherent  in  the  tort  system.  It  would  restrict  the  capacity  for  injured 
persons  to  secure  punitive  damages,  a  mechanism  necessary  to  deter  future  mis- 
conduct. It  would  modify  the  law  in  many  jurisdictions  pertaining  to  joint  and  sev- 
eral liability  without  any  legitimate  basis.  It  would  destroy  the  applicability  of  strict 
liability  to  retailers  when  there  is  neither  a  policy  nor  a  fiscal  reason  to  do  so.  In 
short,  this  is  a  dangerous  piece  of  special  interest  legislation  and  should  not  become 
law.  For  these  reasons,  the  bill  should  be  rejected. 


Statement  of  Robert  N.  Sayler  on  Behalf  of  the  American  Bar  Association 

Mr.  Chairman  and  Members  of  the  Committee.  I  appreciate  the  opportunity  to 
present  the  views  of  the  American  Bar  Association  on  broad  federal  product  liability 
legislation.  I  am  Robert  N.  Sayler,  Chair  of  the  ABA's  Section  of  Litigation,  and  also 
Chair  of  the  ABA  Working  Group  on  Case  Management. 

The  ABA  is  committed  to  having  a  legal  system  in  America  that  is  effective  and 
just,  one  that  protects  the  rights  of  consumers  and  manufacturers,  plaintiffs  and  de- 
fendants. We  have  worked  extensively  on  projects  aimed  at  improving  our  civil  jus- 
tice system  and  I  will  discuss  one  of  our  current  initiatives  to  improve  the  civil  jus- 
tice system  later  in  my  statement.  First,  however,  I  will  discuss  some  of  our  efforts 
relevant  to  our  tort  liability  system. 

For  more  than  a  decade,  the  ABA  has  extensively  studied  the  tort  liability  system 
and  its  product  liability  laws.  To  accomplish  this  the  ABA  created  three  broadly- 
based  entities  to  study:  1)  the  advisability  of  broad  federal  product  liability  laws; 
2)  proposals  to  improve  the  tort  liability  system;  and  3)  the  liability  insurance  sys- 
tem. 

The  ABA  has  continuously  opposed  enactment  of  broad  federal  product  liability 
legislation  since  February  of  1981  when  the  ABA's  policy-making  body,  the  House 
of  Delegates,  adopted  by  voice  vote  a  resolution  opposing  enactment  of  legislation 
which  would  impose  a  model  products  liability  proposal  as  federal  law. 

The  ABA  opposes  legislation  such  as  S.  687,  the  "Product  Liability  Fairness  Act" 
because  we  believe  broad  federal  product  liability  legislation  would  deprive  consum- 
ers of  the  sound  guidance  of  the  well-developed  product  liability  laws  of  their  indi- 
vidual states,  as  well  as  the  flexibility  to  carefully  refine  the  law  through  their  state 
courts,  and  to  make  any  necessary  major  improvements  in  the  law  through  their 
state  legislatures  in  furtherance  of  their  economic  or  social  needs. 

The  broadly-based  entity  charged  by  the  ABA  to  study  the  advisability  of  broad 
federal  product  liability  legislation  was  appointed  by  the  ABA  President  in  1982. 
The  committee  was  called  the  Special  Committee  to  Study  Product  Liability.  The 
Committee  included  among  its  members  nominees  of  the  Sections  of  Business  Law, 
Public  Contract  Law,  Litigation  and  Tort  and  Insurance  Practice.  Based  on  the  rec- 
ommendations and  report  of  the  Special  Committee,  in  February,  1983,  the  ABA's 
House  of  Delegates  adopted  the  resolution  appended  to  this  statement  as  Appendix 
A.  Also  appended  to  this  statement  as  Appendix  B  is  the  report  that  our  House  of 
Delegates  considered  when  it  adopted  the  1983  resolution.  It  discusses  in  detail  the 
rationale  for  the  1983  ABA  policy. 


Manville,  it  asked  one  Dr.  Landza  to  report  the  "favorable  aspects  of 'the  study,'  and  to  suppress 
the  unfavorable  ones."  It  took  fifty  years  of  litigation  to  pin  down  the  correspondence,  but  once 
the  letters  were  revealed  the  probability  of  extensive  product  liability  litigation  became  a  reality. 
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The  resolution  opposes  enactment  of  broad  federal  product  liability  legislation.  It 
supports  enactment  of  narrowly  drawn  federal  legislation  on  victim  compensation 
which  addresses  the  issues  of  liability  and  damages  with  respect  to  claims  arising 
out  of  occupational  diseases  (such  as  asbestosis)  with  long  latency  periods  in  cases 
where:  1)  the  number  of  such  claims  and  the  liability  for  such  damages  threaten 
the  solvency  of  a  significant  number  of  manufacturers  engaged  in  commerce;  and 
2)  the  number  of  such  claims  have  become  excessive  burdens  on  the  judicial  system. 
It  also  supports  federal  legislation  allocating  product  liability  risks  between  the  fed- 
eral government  and  its  contractors.  The  House  of  Delegates,  thus  reaffirmed  the 
wisdom  of  leaving  the  great  majority  of  products  liability  case  law  to  the  various 
states  which  are  in  a  position  to  best  address  themselves  to  the  specific  social  and 
economic  needs  of  their  constituents. 

The  broadly-based  entity  charged  by  the  ABA  to  study  proposals  to  improve  the 
tort  liability  system  was  appointed  by  the  ABA  President  in  1985.  The  14-member 
commission  was  called  the  Action  Commission  to  Improve  the  Tort  Liability  System. 

The  members  of  the  Commission  were  federal  trial  and  appellate  court  judges;  a 
state  Supreme  Court  justice;  corporate  counsel,  including  those  with  insurance  expe- 
rience; consumer  and  civil  rights  advocates;  academicians;  and  practicing  plaintiffs 
and  defense  lawyers. 

In  February  1987,  the  ABA  House  of  Delegates  considered  the  Commission's  rec- 
ommendations and  adopted  the  resolution  appended  to  this  statement  as  Appendix 
C. 

The  ABA  takes  the  position  that  these  recommendations  to  improve  the  tort  sys- 
tem can  and  should  be  implemented  by  the  courts  and  legislatures  at  the  state,  and 
not  the  federal  level.  This  is  in  keeping  with  the  ABA's  view  that  the  tradition  of 
state-fashioned  tort  principles  remains  fundamentally  sound. 

The  ABA  resolution  makes  numerous  recommendations  addressed  to  the  courts 
and  to  the  lawyers.  These  recommendations  include  the  following: 

1)  No  ceilings  should  be  placed  on  pain  and  suffering  awards.  Instead,  trial  and 
appellate  courts  should  more  effectively  control  pain  and  suffering  verdicts 
which  are  either  so  excessive  or  so  inadequate  as  to  be  disproportionate  to  the 
injury  suffered  or  to  community  expectations. 

2)  Tort  awards  for  pain  and  suffering  should  be  more  uniform.  To  achieve  that 
goal,  the  ABA  recommends  such  approaches  as  objective  annual  studies  of 
tort  awards,  public  information  on  those  awards,  guidelines  for  use  by  the 
trial  courts,  and  study  given  as  to  whether  additional  guidance  can  and 
should  be  given  to  the  jury  on  the  range  of  appropriate  damage  awards. 

3)  Fee  arrangements  should  be  written  in  plain  English  or  appropriate  other 
language;  percentage  fees  should  be  out  of  the  net  amount  and  not  out  of  the 
gross  amount  of  any  judgment  or  settlement;  and  courts  or  a  public  body 
should  disallow  attorneys  fees  that  are  found  to  be  plainly  excessive. 

4)  To  protect  future  claimants,  the  ABA  opposes  various  forms  of  secrecy  agree- 
ments and  arrangements  that  require  destruction  of  information  or  records  as 
well  as  agreements  that  would  prohibit  a  particular  attorney  from  represent- 
ing other  claimants. 

5)  The  ABA  has  specific  recommendations  addressed  to  the  courts  to  streamline 
the  litigation  process,  to  eliminate  frivolous  claims  and  to  reduce  the  long 
delays  currently  characteristic  of  much  litigation.  These  include  permitting 
non-unanimous  jury  verdicts  and  use  of  alternative  dispute  resolution  meth- 
ods. 

There  are  certain  areas  in  which  the  ABA  believes  state  legislative  action  may 
be  needed. 

1)  The  ABA  believes  that  punitive  damages  are  appropriate  in  certain  cases,  but 
their  scope  should  be  limited.  They  should  not  be  commonplace.  The  basic 
standard  to  establish  punitive  damages  should  be  a  conscious  or  deliberate 
disregard  of  a  defendant's  obligations.  The  standard  of  proof  should  be  "clear 
and  convincing"  evidence  and  not  a  lesser  standard  such  as  a  "preponderance 
of  the  evidence." 

2)  The  ABA  is  concerned  that  no  defendant  should  be  subjected  to  punitive  dam- 
ages that  are  excessive  in  the  aggregate  for  the  same  wrongful  act.  There 
should  therefore  be  safeguards  to  prevent  the  imposition  of  repeated  punitive 
damages.  The  purpose  of  punitive  damages  is  to  punish,  not  to  confiscate.  The 
ABA  recognizes  that  the  principal  responsibility  to  control  excessive  awards 
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for  punitive  damages  rests  on  the  courts;  however,  state  legislation  may  be 
necessary  to  assure  more  effective  judicial  review  of  punitive  damage  awards. 

3)  The  ABA  believes  that  the  doctrine  of  joint  and  several  liability  should  be  lim- 
ited by  legislation  to  apply  only  to  economic  losses  in  certain  cases.  Defend- 
ants should  not  be  held  liable  for  someone  else's  share  of  any  non-economic 
loss  when  the  defendant's  responsibility  is  substantially  disproportionate  to  li- 
ability for  the  entire  loss  suffered  by  the  plaintiff. 

4)  The  ABA  recognizes  that  allowing  non-unanimous  jury  verdicts  may  require 
legislation. 

A  number  of  states  enacted  tort  reform  legislation  over  the  past  several  years. 
Some  of  the  legislation  is  quite  far-ranging,  other  legislation  fairly  limited.  We  be- 
lieve that  state  legislatures  should  continue  to  review  and  improve,  upon  their  tort 
systems. 

The  broadly-based  entity  charged  by  the  ABA  to  study  the  liability  insurance  sys- 
tem, the  ABA  Commission  to  Improve  the  Liability  Insurance  System,  was  ap- 
pointed by  the  ABA  President  in  1987  to  report  and  make  recommendations  to  our 
House  of  Delegates. 

In  response  to  the  ABA  Commission  report,  in  February  1989  the  American  Bar 
Association's  House  of  Delegates  adopted  a  resolution  aimed  at  improving  the  liabil- 
ity insurance  system.  That  resolution  is  appended  to  this  statement  as  Appendix  D. 

While  much  public  attention  has  been  focused  on  proposals  to  change  the  sub- 
stantive rules  of  products  law,  we  believe  the  greatest  threat  to  manufacturers  and 
consumers  is  the  excessive  costs  and  delays  in  our  civil  justice  system.  Drug  cases 
are  bleeding  resources  from  our  civil  justice  system.  Broken  families,  crime  and 
other  social  problems  have  also  had  a  significant  impact  on  the  courts.  These  issues 
have  increased  dramatically  the  workload  on  all  parts  of  the  justice  system  and 
strained  the  system  beyond  its  capacity.  The  result  is  increased  costs  and  delays  for 
civil  litigants.  The  system  is  simply  becoming  too  slow,  too  costly  and  too  inacces- 
sible for  most  Americans. 

The  ABA  believes  that  solutions  to  the  problems  facing  our  justice  system  will 
only  be  found  by  bringing  together  a  broad  variety  of  constituents  to  address  the 
problem.  I  am  intimately  involved  in  an  ABA  initiative  to  do  just  this. 

About  a  year-and-a-half  ago  the  ABA  established  a  Planning  Group  on  Civil  Jus- 
tice Improvements.  It  coordinated  the  efforts  of  three  working  groups  that  planned 
for  a  Civil  Justice  Summit  and  worked  to  develop  discussion  draft  proposals  to  be 
discussed  at  the  Summit  in  the  areas  of  discovery,  case  management  and  early  set- 
tlement of  cases.  The  Working  Groups  were  comprised  of  representatives  from  more 
than  forty  organizations  with  an  expressed  interest  in  improving  the  civil  justice 
system.  These  organizations  represent  the  whole  spectrum  of  our  civil  justice  system 
including  consumers  and  businesses,  plaintiffs  and  defendants.  I  chair  the  Working 
Group  on  Case  Management. 

The  Civil  Justice  Summit  hosted  by  the  ABA  was  held  December  13th  and  14th, 
1993  and  participants  discussed  various  ways  to  improve  the  civil  justice  system  in- 
cluding the  draft  proposals  of  the  various  working  groups. 

Following  the  Civil  Justice  Summit,  a  Summit  on  Criminal  Justice  was  hosted  by 
the  ABA.  The  ABA  will  next  host  a  three-  day  national  public  forum  in  May  1994. 
This  forum  will  examine  the  public's  declining  confidence  and  trust  in  the  adminis- 
tration of  the  legal  system.  It  will  be  modeled  after  citizens'  conferences  of  the 
1960's  and  more  contemporary  "futures"  conferences  held  by  the  American  Judica- 
ture Society  in  many  states.  The  forum  will  engage  lawyers,  judges,  academics  and 
the  public  at  large  in  open  and  frank  discussions  on  the  major  issues  affecting  the 
justice  system.  The  conference  will  assess  what  is  being  done  and  what  can  be  done 
to  improve  the  justice  system  and  attempt  to  develop  a  consensus  for  a  program  of 
improvement. 

Thank  you  for  giving  me  this  opportunity  to  submit  the  American  Bar  Associa- 
tion's views  to  you  on  this  important  subject. 

APPENDIX  A 

Resolution  of  the  house  of  delegates  of  the  American  Bar  Association 

Adopted  February  1983 

I.  BE  IT  RESOLVED,  That  the  American  Bar  Association  opposes  enactment  of 
broad  federal  legislation  that  would  codify  the  tort  laws  of  the  50  states  as  they  re- 
late to  product  liability,  and  opposes  legislation,  such  as  S.  2631  reported  by  the 
Senate  Commerce,  Science  and  Transportation  Committee  in  the  97th  Congress, 
that  would  attempt  to  do  so. 
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II.  FURTHER  RESOLVED,  That  the  American  Bar  Association  supports  federal 
legislation  which  addresses  the  issues  of  liability  and  damages  with  respect  to 
claims  for  damages  against  manufacturers  by  those  who  contract  an  occupational 
disease  (such  as  asbestosis)  when:  (a)  there  is  a  long  latency  period  between  expo- 
sure to  the  product  and  manifestation  of  the  disease;  (b)  the  number  of  such  claims 
and  the  liability  for  such  damages  in  fact  threaten  the  solvency  of  a  significant  num- 
ber of  manufacturers  engaged  in  interstate  commerce;  and  (c)  the  number  of  such 
claims  have  become  clearly  excessive  burdens  upon  the  state  and  federal  judicial 
systems. 

III.  FURTHER  RESOLVED,  That  the  American  Bar  Association  supports  enact- 
ment of  federal  legislation  allocating  product  liability  risks  between  the  federal  gov- 
ernment and  its  contractors  and  providing,  in  certain  instances,  indemnity  against 
those  risks. 


APPENDLX  B 

February,  1983 

The  Special  Committee  to  Study  Product  Liability  submitted  the  following  report 
in  support  of  resolutions  I,  II,  and  III  which  now  represent  official  ABA  policy  on 
the  subject  of  product  liability  legislation. 

REPORT 

Introduction 

This  Committee  was  appointed  in  mid-October  1992  by  President  Harrell  to  assist 
and  advise  the  House  of  Delegates  at  its  February  1983  meeting  concerning  the  con- 
troversy which  has  arisen  over  whether  the  federal  government  or  the  state  common 
law  and  statutory  processes  should  regulate  the  tortious  conduct  of  manufacturers 
engaged  in  interstate  commerce. 

The  charge  given  to  this  Committee  by  President  Harrell  was  to  "study  what  role, 
if  any,  the  federal  government  should  play  in  the  resolution  of  product  liability  is- 
sues, the  present  status  of  product  liability  law  in  the  various  states,  legislative  pro- 
posals introduced  in  the  97th  Congress  for  federal  legislation  in  this  area,  the  avail- 
ability of  a  uniform  state  law  and  other  proposals  with  respect  to  these  issues. 

After  careful  study,  the  Committee  concluded  that  the  need  for  broad  uniform 
product  liability  tort  reform  legislation  has  not  yet  been  demonstrated.  Thus,  the 
Committee  recommends  that  the  ABA  continue  with  its  current  policy  of  opposing 
federal  uniform  tort  legislation.  However,  the  Committee  found  that  there  are  cer- 
tain discrete  areas  where  state  action  cannot  solve  problems  in  the  product  liability 
tort  law  area.  In  those  areas,  set  forth  in  recommendations  II  through  V  of  this  Re- 
port, the  Committee  does  recommend  federal  action. 

Because  each  of  our  recommendations  is  separable  from  the  others,  the  Commit- 
tee requests  that  the  members  of  the  House  of  Delegates  vote  separately  on  each 
of  its  recommendations. 

The  background  of  current  policy  of  the  American  Bar  Association  and  of  activity 
within  the  Association  which  resulted  in  the  appointment  of  this  Committee  is  de- 
scribed in  Appendix  A  (page  19).  This  Committee's  membership  and  activities  since 
its  appointment  are  described  in  Appendix  B  (page  20),  and  the  recent  activity  of 
the  federal  government  in  the  area  of  product  liability  is  described  in  Appendix  C 
(page  21). 

A.  Special  Committee  Recommendations 

/.  The  Special  Committee  recommends  that  the  American  Bar  Association  oppose  en- 
actment of  board  federal  legislation  that  would  codify  the  tort  laws  of  the  50 
states  as  they  relate  to  product  liability,  and  oppose  legislation,  such  as  S.  2631 
reported  in  the  97th  Congress,  that  would  attempt  to  do  so 

Rationale 

The  issue  of  federal  or  state  regulation  of  legal  standards  of  tort  liability,  includ- 
ing product  liability  claims,  is  a  threshold  question  that  goes  to  the  heart  of  the 
common  law  and  judicial  processes  of  this  country.  It  calls  into  initial  consideration 
the  worth,  justification,  and  viability  of  the  separate  states'  systems  of  common  and 
statutory  law  as  they  relate  to  the  tort  field. 

The  Committee  extensively  discussed  whether  broad  federal  legislation,  such  as 
S.  2631,  which  would  create  a  national,  code  of  legal  concepts  for  product  liability 
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claims,  has  such  an  urgent  basis  in  the  public  interest  to  justify  congressional  revi- 
sion of  common  law  tort  rules  developed  by  the  states  over  the  years.  The  Commit- 
tee recognized  that  rapid  technological  developments  and  the  general  public's  in- 
creased awareness  in  recent  years  of  their  individual  rights  under  our  civil  system 
of  justice,  have  produced  an  increase  in  product  liability  litigation  and  in  the  com- 
plexity of  that  litigation.  As  a  result,  some  have  expressed  an  increasing  interest 
in  federal  intervention  in  the  product  liability  area  of  tort  law. 

In  support  of  federal  legislation,  an  argument  frequently  advanced  is  that  the 
states  are  unlikely  to  reach  common  standards  because  of  conflicting  interests  with- 
in and  among  the  states.  Since  most  products  manufactured  within  a  state  are 
consumed  elsewhere,  there  is  little  likelihood  of  uniform  or  consistent  rules  that 
would  assure  predictability  of  results.  Accordingly,  it  is  argued  that  since  Congress 
has  the  power  to  regulate  tort  liability  across  state  lines,  it  should  do  so.  The  Com- 
mittee believes,  however,  that  this  argument  ignores  the  inherent  values  of  a  federal 
republic,  where  local  communities  have  historically  been  deemed  best  able  to  regu- 
late the  day-to-day  conduct  of  their  citizens — whether  they  be  individuals  or  busi- 
nesses. While  it  may  be  true  that  products  cross  state  lines,  so  also  do  people,  as 
well  as  their  automobiles.  Private  contracts  also  may  have  an  impact  on  interstate 
activities.  The  Committee  is  convinced  that  interstate  activity  alone  does  not  provide 
a  rational  basis  upon  which  to  impose  national  regulation  over  that  activity;  the  log- 
ical and  result  of  such  an  argument  in  today's  highly  mobile  society  would  be  to 
weaken  intolerably  state  legislatures  and  state  judicial  systems. 

The  Committee  recognizes  that  federal  legislation,  such  as  S.  2631  represents, 
would  depend  upon  many  thousands  of  judges  and  lawyers  to  administer  it;  but  the 
Committee  is  convinced  that  it  would  be  unwise  in  the  extreme  to  impose  upon  our 
judicial  system  new  and  undefined  terms  and  concepts  to  be  unraveled  by  the  legal 
community.  Such  legislation  would  require  many  years  before  the  judiciary  could 
clarify  the  ambiguities,  and  entirely  new  doubts  would  emerge. 

The  Committee  believes  that  federal  legislation  such  as  S.  2631  would  be  an  un- 
wise and  unnecessary  intrusion  of  massive  proportions  on  the  long-standing  author- 
ity of  states  to  promulgate  tort  law,  and  rather  than  resolve  whatever  uncertainties 
now  exist  would  result  in  legal  chaos  and  in  fact  even  more  litigation  than  now  ex- 
ists. The  Committee  believes  that  such  a  result  would  not  be  in  the  public  interest. 

Proponents  of  federal  legislation  express  concern  about  the  instability  and  uncer- 
tainties of  the  adversary  tort  liability  system.  By  their  very  nature,  however,  tort 
cases  present  elements  of  uncertainty  because  each  case  presents  facts  peculiar  to 
itself,  and  the  Committee  believes  that  totally  predictable  results  under  any  tort  li- 
ability standard  are  an  impossible  goal  in  an  adversary  system  of  justice. 

The  Committee  believes  that  the  common  law  must  remain  as  free,  as  responsive, 
and  as  refreshing  as  the  reflection  of  the  human  spirit  of  a  free  people.  It  must  con- 
tinue to  reflect  the  best  of  human  conduct  and  society's  never-ending  goal  to  im- 
prove man's  relationship  to  man.  The  words  of  Oliver  Wendell  Holmes,  written 
many  years  ago,  are  no  less  apt  today: 

Every  important  principle  which  is  developed  by  litigation  is  in  fact  and  at 
bottom  the  result  of  more  or  less  definitely  understood,  views  of  public  pol- 
icy; most  generally,  to  be  sure,  under  our  practice  and  tradition,  the  uncon- 
scious result  of  instinctive  preferences  and  inarticulate  conviction,  but  none 
the  less  traceable  to  public  policy  in  the  last  analysis. 

A  legal  system  of  reliance  on  precedent — and  of  legal  development  by  reference 
to  precedent — characterized  adjudication  in  the  courts  of  England  by  the  1700's.  By 
the  time  of  the  American  Revolution,  the  principle  of  stare  decisis  was  firmly  estab- 
lished and  has  been  affirmatively  adopted  by  all  states,  except  Louisiana,  by  specific 
reference  in  their  Constitutions  or  earliest  statutes. 

Today  our  citizens  have  available,  for  the  peaceful  resolution  of  disputes,  a  system 
of  law  based  on  the  careful  analysis  of  judicial  precedent  drawn  from  cases  in  their 
own  communities  of  similar  factual  premise.  Due  to,  alternative  forums  and  the  rich 
diversity  of  social  environment  in  a  huge  country,  the  judiciary  has  before  it  a 
wealth  of  past  legal  experience  with  which  to  guide  deliberations  for  the  fair  and 
just  resolution  of  disputes  before  it.  The  result  is  a  flexible,  constantly  developing 
body  of  law  which  balances  the  conflicting  needs  of  the  day  as  reflected  in  that  day's 
disputes.  The  Committee  believes  that  a  legal  system  which  results  in  that  balance 
should  not  be  disturbed  by  Congress  on  the  pretext  of  restoring  another  perception 
of  balance  pressured  by  one  special  interest  group  or  another.  Otherwise,  Congress 
will  have  effectively  rejected  a  legal  system  which,  after  two  centuries,  continues  to 
demonstrate  that  it  is  the  best  method  by  which  to  maintain  the  confidence  in  the 
judicial  system  of  the  country  by  the  public  as  a  whole. 
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The  Committee  recognizes  that  tort  law  serves  as  a  grievance  mechanism  as  well 
as  a  mechanism  to  avoid  social  conflict.  Citizens  of  one  of  the  largest  free  countries 
of  the  world  most  continue  to  have  confidence  in  a  legal  system  that  permits  their 
own  local  community  to  protect  their  businesses  and  to  respond  to  their  individual 
problems.  The  essential  role  of  tort  law  as  a  resolver  of  individual  conflict  within 
a  community  acts  as  a  bonding  agent,  and  is  a  very  significant  one  in  a  free  and 
sometimes  turbulent  society. 

Tort  liability  standards  are  general  laws  for  the  adjustment  of  grievances  that  re- 
sult from  everyday  activities  of  people  and  everyday  activities  of  businesses.  They 
reflect  the  policies  and  desires  of  widely  diverse  states  as  to  standards  of  proper  con- 
duct, and  reflect  local  ideas  as  to  how  best  to  protect  their  own  businesses,  consum- 
ers, and  their  general  public  from  wrongful  conduct.  The  Committee  believes  that 
individual  states  in  a  large  federal  republic  are  best  able  to  develop  bodies  of  tort 
law  consistent  with  their  own  local  policy  objectives  responsive  to  their  own  commu- 
nities, and  that  judicial  decisions  in  the  tort  field  which  are  politically  or  economi- 
cally unacceptable  to  a  community  are  best  considered  by  state  legislatures.  This 
is  the  method  which  for  decades  has  given  the  public  confidence  in  our  govern- 
mental system  of  justice  and  the  public's  confidence  in  it. 

Generally,  supporters  of  federal  legislation  nonetheless  contend  that  remedial  ac- 
tions through  the  state  common  law  systems,  or  the  enactment  of  uniform  state 
laws,  cannot  be  accomplished  fast  enough  to  satisfy  manufacturers'  concerns  that 
the  tort  liability  system  is  unfair  to  them,  is  too  expensive  and  inefficient,  and  pro- 
vides insufficient  restraint  on  the  part  of  the  judiciary  in  setting  legal  rules  for  li- 
ability and  damage  determinations.  While  product  liability  claims  under  the  present 
tort  system  appear  to  be  manageable  by  large  companies,  it  is  argued  that  they  can 
be  managed  by  small  companies  only  if  there  is  a  more  efficient,  and  thus  a  more 
cost-effective  system  of  determining  liability  and  awarding  compensation.  Some 
manufacturers  argue  that  the  total  costs  of  the  tort  liability  and  insurance  systems 
are  greater  than  the  total  compensation  paid  to  injured  parties,  and  thus  the 
present  system  is  argued  to  be  an  inefficient  use  of  society's  resources. 

The  Committee  believes,  however,  that  the  impact  of  a  basic  change  to  state  com- 
mon law  systems,  such  as  a  federal  enactment  of  a  broad  code  of  tort  liability  stand- 
ards to  overrule  state  policies  simply  to  speed  up  the  common  law  balancing  process, 
must  be  carefully  considered  on  a  long-term  basis.  The  Committee  believes  the  legal 
profession  and  the  American  Bar  Association  should  be  most  concerned  about  the 
effects  that  such  profound  changes  in  the  approach  to  setting  legal  standards  will 
have  on  this  and  future  generations  of  Americans.  The  Committee  believes  that  eco- 
nomic expediency  and  the  satisfaction  of  temporary  demands  for  drastic  change  in 
our  common  law  system  by  one  special  interest  group  or  another  are  not  worthwhile 
trade-offs  for  the  basic  values  inherent  in  the  systems  of  common  and  statutory  law 
of  the  several  states. 

The  Committee,  however,  also  believes  that  there  may  be  an  important  place  for 
legislative  enactment  of  the  common  law;  but  on  the  federal  level,  it  must  be  very 
cautiously  approached.  Unlike  civil  law,  which  relies  exclusively  on  one  mode  of  law- 
making, our  system  of  justice  permits  both  common  and  statutory  development. 
Dean  Roscoe  Pound,  in  defending  the  role  of  the  legislature  in  the  development  of 
the  common  law,  perhaps  said  it  best  when  he  explained  that  the  "imperative"  (leg- 
islative) and  "traditional"  (judicial)  elements  of  common  law  act  upon  and  correct 
each  other  so  that  "when  either,  from  occupying  the  field  too  long,  becomes  too  fixed 
and  rigid,  the  needed  flexibility  is  restored  to  the  law  by  its  rival." 

It  is  for  the  reasons  expressed  years  ago  by  Dean  Pound  that  the  Committee  be- 
lieves that,  although  broad  codification  of  tort  law  by  the  federal  government,  such 
as  represented  by  S.  2631,  is  totally  unwarranted,  there  are  a  few  instances  where 
states  have  been  unable  to  respond  to  society's  needs.  In  those  few,  discrete  in- 
stances as  set  forth  in  Recommendations  II,  III,  rV,  and  V,  the  Committee  believes 
federal  attention  may  be  appropriate. 

The  Committee  believes  that  Congress  should  not  codify  the  tort  law  of  product 
liability  unless,  in  fact,  there  has  been  a  demonstration  of  clear  and  convincing 
problems  of  such  magnitude  that  they:  (1)  adversely  affect  the  free  flow  of  interstate 
commerce  to  the  detriment  of  the  nation;  (2)  are  contrary  to  the  entire  public  inter- 
est; and  (3)  cannot  be  addressed  in  considered  due  course  by  the  states  through 
their  own  processes.  The  Committee  is  convinced  that  such  is  not  the  case,  and  in 
the  public's  interest,  such  sweeping,  drastic  legislation  as  represented  by  S.  2631  is 
ill-advised. 

An  obvious  contrast  with  the  processes  of  the  common  law  is  the  difference  be- 
tween the  abstract  nature  of  any  legislative  statement  end  the  concrete  analysis  by 
the  judiciary.  The  preference  for  the  latter  as  a  catalyst  for  justice  is  embodied  in 
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the  constitutional  precept  of  "case  or  controversy,"  and  still  remains  today  as  a 
strong  tenet  of  the  principle  of  justiciability. 

The  Committee  has  examined  the  general  status  of  state  common  and  statutory 
law  in  the  area  of  product  liability,  and  believes  that  sufficient  state  interest  in  this 
area  has  been  clearly  demonstrated  in  recent  years  so  that  the  common  law  proc- 
esses and  the  state  legislative  processes  should  be  allowed  to  work,  and  those  proc- 
esses have  worked  for  all  segments  of  American  society  for  over  200  years. 

Twenty-six  states  have  enacted  specific  product  liability  legislation  directed  to- 
ward major  concerns  which  those  states  believe  reflect  the  needs  and  desires  of  all 
their  own  citizens.  At  least  four  other  states  have  addressed  some  areas  of  product 
liability.  In  addition,  at  least  12  other  states  during  1981  and  1982  considers  prod- 
uct liability  bills  introduced  in  their  legislatures,  and  at  least  one  other  state  has 
the  matter  under  study  preparatory  to  legislative  efforts.  Furthermore,  in  all  50 
states,  there  are  bodies  of  common  law  in  the  product  liability  area  which  can  be 
ascertained  within  that  state,  and  almost  all  states  have  enacted  some  form  of  legis- 
lation bearing  in  some  way  upon  product  liability  issues. 

Since  all  states  are  continuing  to  develop  their  common  and  statutory  laws  of  tort 
liability  and  choice  of  law  rules  that  provide  principled  solutions  acceptable  to  those 
concerned  states,  the  Committee  believes  that  federal  codification  of  product  liability 
standards  would  ignore  the  very  real  distinctions  among  the  states,  theirs  policies, 
and  their  varying  needs.  Individual  states  in  a  large  federal  republic  have  the  best 

f)olitical  resources  to  determine  which  tort  rules  most  nearly  effectuate  the  particu- 
ar  social,  political,  economical,  and  geographical  needs  of  both  their  businesses  and 
consumers,  thereby  insuring  the  public's  confidence  in  their  governmental  system  as 
a  whole. 

A  federal  code  of  product  liability  law,  such  as  represented  by  S.  2631,  would  nec- 
essarily be  applied  in  some  state  tort  actions,  and  state  law  would  be  applied  other 
leading  to  inconsistent  treatment  for  both  businesses  and  consumers  of  the  same 
state,  and  disregarding  individual  state  policies  toward  the  conduct  being  judged. 
Such  a  code  would  applied,  along  with  probable  inconsistent  state  law,  in  the  same 
case  when  there  are  non-manufacturer  defendants,  leading  to  other  inconsistent 
treatment  of  citizens  of  the  same  locality.  To  retain  the  public's  confidence  in  our 
system  of  justice,  there  must  be  consistent  results  in  the  law,  especially  for  next- 
door  neighbors  who  see  each  other  daily,  or  for  people  who  live  or  do  business  in 
the  same  locality.  The  rationale  for  such  consistency  fades,  however,  for  American 
communities  3,000  miles  apart  whose  businesses  and  people  have  different  needs 
and  desires. 

One  other  point  should  be  mentioned.  Federal  codification  would  make  it  quite 
difficult  to  effectuate  a  tort  system  in  each  state  that  would  result  in  a  fair  and  just 
allocation  of  the  costs  of  accidents  when  those  accidents  are  attributable  bath  to 
misuse  of  products  and  to  defects  in  products.  This  is  because  federal  law  would  be 
applicable  to  product  suppliers  over  which  the  states  would  have  no  control,  where- 
as state  law  would  be  applicable  to  product  users,  as  to  which  federal  law  could  not 
be  made  applicable. 

The  Committee  believes  that  having  50  state  interpretations  of  one  federal  prod- 
uct liability  standard,  such  as  that  proposed  in  S.  2631,  will  produce  more  uncer- 
tainty that  it  will  eliminate.  This  would  be  compounded  by  the  fact  that  there  is 
no  body  of  law,  other  than  a  state's  own,  to  aid  state  courts  in  applying  any  federal 
standard  to  any  given  set  of  facts.  Federal  tort  standards  necessarily  will  contain 
provisions  inconsistent  with  a  state's  own  expressed  policies.  Inconsistencies  from 
state  to  state  in  the  application  of  one  federal  standard  would  inevitably  lead  to  a 
great  deal  more  litigation.  The  Committee  believes  that  the  federal  government 
should  not  attempt  to  incorporate  into  one  legal  standard  the  divergent  public  poli- 
cies on  tortious  conduct  of  50  States.  The  fact  that  no  state  has  adopted  the  federal 
Model  Product  Liability  Act  in  toto  is  strong  evidence  of  the  states'  dissatisfaction 
with  federal  attempts  to  codify  their  local  policies  of  the  law  of  torts. 

The  Committee  also  believes  that  conflict  of  laws  issues  would  continue  to  arise 
under  a  federal  product  liability  standard.  They  would  not  arisen  however,  as  they 
do  now  under  state  standards,  with  common  law  precedent  of  that  state  to  aid  State 
courts  in  their  decision-making.  Under  a  federal  standard,  these  issues  will  instead 
arise  in  a  judicial  vacuum — in  an  atmosphere  of  ambiguity  and  inconsistency.  A  fed- 
eral standard  of  product  liability  that  is  inconsistent  with  a  particular  state's  policy 
would  intensify  choice  of  law  problems,  and  the  resulting  uncertainty,  would  in- 
crease litigation  not  lessen  it.  The  Committee  believes  that  such  a  result  will  tend 
to  erode  the  public's  confidence  in  our  common  law  system  of  justice  as  a  whole. 

As  indicated  in  the  specific  additional  recommendations  that  follow,  the  Commit- 
tee, however,  also  believes  that  federal  attention  may  be  appropriate  to  specific,  ur- 
gent, problems  facing  both  injured  parties  and  manufacturers — problems  which  the 
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Committee  believes  are  uniquely  national  and  problems  which  the  Committee  be- 
lieves the  states  have  not,  and  probably  cannot,  effectively  handle.  The  Committee 
believes  that  attention  at  the  federal  level  to  these  specific  areas  will  not  render 
lasting  harm  to  our  republic's  state  systems  of  common  and  statutory  law  and  the 
public  s  confidence  in  them. 

Other  then  the  following  specific  recommendations,  the  Committee  believes  that 
the  ABA  should  refrain  from  adopting  any  policy  that  would  call  upon  the  federal 
government  to  address  any  other  areas  of  the  product  liability  law  of  the  several 
states. 

//.  The  Special  Committee  recommends  that  the  American  Bar  Association  support 
federal  legislation  which  addresses  the  issues  of  liability  and  damages  with  re- 
spect to  claims  for  damages  against  manufacturers  by  those  who  contract  an  oc- 
cupational disease  (such  as  asbestosis)  when:  (a)  there  is  a  long  latency  period 
between  exposure  to  the  product  and  manifestation  of  the  disease:  (b)  the  number 
of  such  claims  and  the  liability  for  such  damages  in  fact  threaten  the  solvency 
of  a  significant  number  of  manufacturers  engaged  in  interstate  commerce;  and 
(c)  the  number  of  such  claims  have  became  clearly  excessive  burdens  upon  the 
state  and  federal  judicial  system 

Rationale 

At  the  time  of  the  writing  of  this  report,  three  companies  (Johns-Manville;  UNR 
Industries:  Amatex  Corporation),  which  have  manufactured  asbestos  products  for  a 
number  of  years,  have  sought  protection  under  Chapter  11  of  the  United  States 
bankruptcy  laws  due  to  their  belief  in  the  adverse  effect  of  thousands  of  claims 
made  against  them  for  compensation  related  to  occupational  diseases  which  have 
long  time  intervals  (20  or  more  years)  between  exposure  to  their  products  and  mani- 
festation of  the  disease.  There  are  in  excess  of  15,000  such  claims  against  several 
asbestos  manufacturers  pending  in  state  and  federal  courts  throughout  the  country, 
and  hundreds  of  such  claims  reportedly  continue  to  be  made  each  month  for  injuries 
now  manifested  after  exposure  many  years  ago  to  asbestos  products.  Recently,,  the 
asbestos  situation  has  been  complicated  by  court  decisions  which  had  permitted  em- 
ployees to  bring  claims  against  their  employers  for  alleged  intentional  conduct  of  the 
employer  by  the  employer's  failure  years  ago  to  warn  employees  of  hazards,  alleg- 
edly known  at  the  time  by  the  employer,  of  contracting  asbestos-related  diseases 
during  the  manufacture  of  asbestos  products. 

The  Committee  believes  that  the  great  number  of  such  claims,  the  perception  by 
a  significant  number  of  manufacturers  that  their  solvency  is  threatened,  the  inter- 
ests of  thousands  of  injured  parties  in  receiving  prompt  and  adequate  compensation, 
and  the  burden  pending  claims  appear  to  have  upon  the  country's  state  and  federal 
judicial  systems  warrant  federal  examination  and  consideration  of  the  appropriate- 
ness of  Chapter  11  relief  and  appropriate  federal  legislation  to  establish  methods 
to  provide  adequate  compensation  to  those  contracting  occupational  latent  diseases 
such  as  asbestosis.  The  Committee  believes  that  attention  given  by  the  federal  gov- 
ernment to  the  asbestos  problem  should  carefully  balance  the  interests  of  both  in- 
jured parties  and  manufacturers  of  such  products. 

The  Committee  further  believes  that  the  current  social  problem  presented  by  oc- 
cupational latent  diseases,  such  as  asbestosis,  is  unique  and  has  been  a  catastrophic 
phenomenon  on  a  national  scale  to  asbestos  workers  and  to  the  asbestos  industry. 
While  this  Committee  is  reluctant  to  recommend  federal  intervention  in  the  tort  li- 
ability and  common  law  systems  of  the  several  states,  the  Committee  believes  that 
the  unique  national  scope  and  magnitude  of  the  problems  for  adequate  compensa- 
tion to  injured  parties  and  liability  for  occupational  latent  diseases  as  they  affect 
the  financial  stability  of  a  specific  industry,  such  as  asbestos,  warrants  attention  at 
the  federal  level.  The  Committee  also  believes  that  federal  attention  to  such  a 
unique  and  urgent  national  problem  is  neither  premature  nor  precipitous,  and 
would  not  result  in  harmful  violation  of  the  inherent  values  of  this  country's  com- 
mon law  tort  liability  systems  of  the  several  states  as  described  elsewhere  in  this 
report. 

///.  The  Social  Committee  recommends  that  the  American  Bar  Association  support 
enactment  of  federal  legislation  allocating  product  liability  risks  between  the  fed- 
eral government  and  its  contractors  and  providing,  in  certain  instances,  indem- 
nity against  those  risks 

Rationale 

The  Committee  recognizes  that  there  is  a  uniquely  federal  interest  in  the  treat- 
ment of  compensation  and  liability  for  injury  or  damage  arising  out  of  an  activity 
conducted  pursuant  to  a  federal  government  contract.  The  liability  of  the  federal 
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government  to  third  parties  for  such  injury  or  damage  generally  is  determined  pur- 
suant to  the  Federal  Tort  Claims  Act  with  its  provisions  for  exclusive  jurisdiction 
of  the  federal  courts.  The  discretionary  function  and  misrepresentation  exemptions 
of  that  Act  and  the  immunity  of  the  federal  government  with  respect  to  military 
service-related  death  or  injury  may  affect  and  arguably  distort  the  allocation  of  re- 
sponsibility between  the  government  and  its  contractors  or  subcontractors.  In  the 
case  of  product-related  injury,  the  product  feature  or  characteristic  causing  the  in- 
jury may  in  a  particular  instance  be  attributable  to  a  government  specification  re- 
flecting a  safety/utility  trade-off  optimized  for  a  government-determined  program  ob- 
jective. This  could  include  a  national  defense  objective.  Finally,  a  particular  govern- 
ment activity  may  involve  a  risk  of  injury  or  damage  with  low  probability  of  occur- 
ring but  with  a  potential  magnitude  beyond  the  capacity  of  the  private  insurance 
market. 

These  considerations  make  appropriate  federal  legislation  allocating  liability  risks 
between  the  federal  government  and  its  contractors  and  providing,  in  certain  in- 
stances, indemnity  against  those  risks.  The  perception  of  the  government  contract- 
ing community  is  that  legislation  is  needed,  and  the  Section  of  Public  Contract  Law, 
after  receiving  blanket  authority  permission,  has  forwarded  its  views  and  rec- 
ommendations in  support  of  such  legislation  to  the  Office  of  Federal  Procurement 
Policy. 

Illustrative  of  one  facet  of  the  problem  is  the  dilemma  confronting  the  contractor 
as  recognized  by  the  court  in  the  case  of  Henry  v.  Textron,  Inc.,  577  F.2d  1163  (4th 
Cir.  1978),  cert,  denied,  439  U.S.  1047  (1978).  There  the  court  affirmed  the  lower 
court's  denial  of  Bell  Helicopter's  attempt  to  implead  the  federal  government  in  a 
case  arising  out  of  the  deaths  of  two  Virginia  National  Guard  pilots  in  a  helicopter 
crash.  Acknowledging  that  the  U.S.  Government,  the  State  of  Virginia,  and  the  Vir- 
ginia National  Guard  were  more  responsible  than  Bell  for  the  crash,  the  court  said: 

*  *  *  Bell  Textron  is  placed  in  a  very  difficult  position  by  the  expanding 
doctrines  of  product  liability  and  the  relatively  inflexible  doctrine  of  sov- 
ereign immunity  *  *  *  but,  unfortunately  for  it,  the  law  is  clearly  against 
it.  (p.  1164). 

The  Agent  Orange  litigation — in  the  early  stages  of  what  promises  to  be  a  tortu- 
ous path — suggests  both  the  potential  magnitude  of  the  contractors'  exposure  and 
the  almost  random  nature  of  the  result  from  the  claimant's  standpoint.  In  ruling 
on  the  chemical  company  defendants'  motion  to  dismiss,  the  District  Court  held 
inter  alia  that  the  would  be  entitled  to  a  judgment  dismissing  all  claims  if  they  es- 
tablished that  the  government  established  the  specifications,  that  the  product  met 
the  specifications  in  all  material  respects  and  that  the  government  knew  as  much 
or  more  than  the  company  about  the  hazards  of  use  of  Agent  Orange.  In  re  Agent 
Orange  Product  Liability  Litigation,  534  F.Supp.1046  (E.D.N.Y.  1982). 

From  the  claimants'  standpoint,  it  seems  singularly  unsatisfactory  to  make  recov- 
ery dependent  on  the  relative  knowledge  of  the  hazard  as  between  the  manufacturer 
and  the  government,  assuming  that  even  if  the  government  had  equal  or  superior 
knowledge  it  will  be  insulated  from  liability  under  the  Federal  Tort  Claims  Act. 

In  Stencel  Aero  Engineering  Corp.  v.  United  States,  431  U.S.  666  (1977),  the  Su- 
preme Court  stated  the  federal  nature  of  the  problem  succinctly:  "The  relationship 
between  government  and  its  suppliers  is  *  *  *  certainly  no  less  distinctively  federal 
in  character"  than  the  relationship  between  the  Government  and  its  soldiers."  (p. 
672).  The  holding  in  the  case  was  to  dismiss  the  cross  complaint  of  the  defendant 
subcontractor  against  the  government,  even  though  plaintiffs  injuries  were  caused 
by  defective  government  specifications.  This  holding  reflects  the  harsh  effects  on  the 
government  contractor  of  the  present  state  of  the  law. 
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APPENDIX  C 


RESOLUTION  APPROVED 

AMERICAN  BAR  ASSOCIATION 

HOUSE  OF  DELEGATES 

February  16-17,  1987 
(Report  No.  123) 


Be  It  Resolved,  That  the  American  Bar  Aaaociation  adopts 
the  to l loving  recommendations : 

A.  Insurance 

1.  The  American  Bar  Aaaociation  should  establish  a 
commission  to  study  and  recommend  ways  to  improve  the  liability 
insurance  system  as  it  affects  the  tort  system. 

B.  Pain  and  Suffering  Damages 

2.  There  should  be  no  ceilings  on  pain  and  suffering 
damages,  but  instead  trial  and  appellate  courts  should  make 
greater  use  of  the  power  of  remittitur  or  additur  with 
reference  to  verdicts  which  are  either  so  excessive  or 
inadequate  as  to  be  clearly  disproportionate  to  community 
expectations  by  setting  aside  such  verdicts  unless  the  affected 
parties  agree  to  the  modification. 

3.  One  or  more  tort  award  commissions  should  be 
established,  which  would  be  empowered  to  review  tort  awards 
during  the  preceding  year,  publish  information  on  trends,  and 
suggest  guidelines  for  future  trial  court  reference. 

4.  Options  should  be  explored  by  appropriate  ABA 
entities  whether  additional  guidance  can  and  should  be  given  to 
the  Jury  on  the  range  of  damages  to  be  awarded  for  pain  and 
suffering  in  a  particular  case. 

C.  Punitive  Damages 

5.  Punitive  damages  have  a  place  in  appropriate 
cases  and  therefore  should  not  be  abolished.   However,  the 
scope  of  punitive  damages  should  be  narrowed  through  the 
following  measures: 

a.    Standards  of  Conduct  and  Proof 

Punitive  damages  should  be  limited  to  cases 
warranting  special  sanctions  and  should  not  be  commonplace.   A 
threshold  requirement  for  the  submission  of  a  punitive  damages 
case  to  the  tinder  of  fact  should  be  that  the  defendant 
demonstrated  a  conscious  or  deliberate  disregard  with  respect 
to  the  plaintiff.   As  a  further  safeguard,  the  standard  of 
proof  to  be  applied  should  be  "clear  and  convincing"  evidence 
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as  opposed  to  any  lesser  standard  such  as  "by  a  preponderance 
of  the  evidence.  ' 

b.  The*  Process  of  Decision 

(1)  Pre-Trial  -  Appropriate  pre-trial  procedures 
should  be  routinely  utilized  to  eliminate  frivolous  claims  for 
punitive  damages  prior  to  trial,  with  a  savings  mechanism 
available  for  late  discovery  of  misconduct  meeting  the  standard 
of  liability. 

(2)  Trial  -  Evidence  of  net  worth  and  other 
evidence  relevant  only  to  the  question  of  punitive  damages 
ordinarily  should  be  introduced  only  after  the  defendant's 
liability  for  compensatory  damages  and  the  amount  of  those 
damages  have  been  determined. 

(3)  Post-Trial  -  As  a  check  against  excessive 
punitive  damage  awards,  verdicts  including  such  awards  should 
be  subjected  to  close  scrutiny~-by  the  courts.   The  trial  court 
should  order  remittitur  wherever  justified.   Excessiveness 
should  be  evaluated  in  light  of  the  degree  of  reprehenaiblllty 
of  the  defendant's  acts,  the  risk  undertaken  'try  the  plaintiff, 
the  actual  injury  caused,  the  net  worth  of  the-  defendant, 
whether  the  defendant  has  reformed  its  conduct  and  the  degree 
of  departure  from  typical  ratios  (as  reflected  in  the  best 
available  empirical  data)  between  compensatory  and  punitive 
damages.   If  necessary  to  assure  such  judicial  review, 
appropriate  legislation  should  be  enacted.--  Opinions  issued  by 
trial  or  appellate  courts  either  upholding  or  modifying  an 
award  should  specify  the  factors  which  were  considered  and 
relied  upon. 

c.  Multiple  Judgment  Torts 

While  the  total  amount  of  any  punitive  damages 
awarded  should  be  adequate  to  accomplish  the  purposes  of 
punitive  damages,  appropriate  safeguards  should  be  put  in  force 
to  prevent  any  defendant  from  being  subjected  to  punitive 
damages  chat  are  excessive  in  the  aggregate  for  the  same 
wrongful  act. 

d.  Vicarious  Liability 

With  respect  to  vicarious  liability  for  punitive 
damages,  the  provisions  of  Section  909  of  the  Restatement 
(Second)  of  Torts  (1979)  should  apply.   Legislatures  and  courts 
should  be  sensitive  to  adopting  appropriate  safeguards  to 
protect  the  master  or  principal  from  vicarious  liability  for 
the  unauthorized  acts  of  nonmanagerial  servants  or  agents. 
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e.    To  Whop  Awards  Should  Be  Paid 

In  certain  punitive  damages  cases,  such  as  torts 
involving  possible  multiple  judgments  against  the  same 
defendant,  a  court  could  be  authorized  to  determine  what  is  a 
reasonable  portion  of  the  punitive  damages  award  to  compensate 
the  plaintiff  and  counsel  for  bringing  the  action  and 
prosecuting  the  punitive  damage  claim,  with  the  balance  of  the 
award  to  be  allocated  to  public  purposes,  which  could  involve 
methods  of  dealing  with  multiple  tort  claims  such  as 
consolidation  of  claims  or  forms  of  class  actions.   The  novelty 
of  such  proposals  and  the  absence  of  any  adequately  tested 
programs  for  implementing  require  further  study  before  an 
informed  judgment  can  be  made  as  to  whether,  or  to  what  extent, 
such  proposals  will  work  in  practice.   Ve  urge  such  studies. 
The  concept  of  public  allocation  of  portions  of  punitive  damage 
awards  in  single  judgment  actions  is  also  worthy  of 
consideration  to  the  extent  workable  methods  of  implementation 
may  hereafter  be  developed. 

D.  Joint-and-Several  Liability 

6.  The  doctrine  of  joint-and-several  liability 
should  be  modified  to  recognize  that  defendants  whose 
responsibility  is  substantially  disproportionate  to  liability 
for  the  entire  loss  suffered  by  the  plaintiff  are  to  be  held 
liable  for  only  their  equitable  share  of  the  plaintiff's 
noneconomic  loss,  while  remaining  liable  for  the  plaintiff's 
full  economic  loss.   A  defendant  s  responsibility  should  be 
regarded  as  "substantially  disproportionate"  when  it  is 
significantly  less  than  any  of  the  other  defendants;  for 
example,  when  one  of  two  defendants  is  determined  to  be  less 
than  251  responsible  for  the  plaintiff's  injury. 

E.  Attorneys'  Fees 

7.  Fee  arrangements  with  each  party  in  tort  cases 
should  be  set  forth  in  a  written  agreement  that  clearly 
identifies  the  basis  on  which  the  fee  is  to  be  calculated.   In 
addition,  because  many  plaintiffs  may  not  be  familiar  with  the 
various  ways  that  contingency  fees  may  be  calculated,  there 
should  be  a  requirement  that  the  contingency  fee  information 
form  be  given  to  each  plaintiff  before  a  contingency  fee 
agreement  la  signed.   The  content  of  the  information  form 
should  ba  specified  in  each  jurisdiction  and  should  include  at 
least  the  maximum  fee  percentage,  if  any,  in  the  jurisdiction, 
the  option  of  using  different  fee  percentages  depending  on  the 
amount  of  work  the  attorney  has  done  in  obtaining  a  recovery, 
and  the  option  of  using  fee  percentages  that  decrease  as  the 
size  of  a  recovery  increases.   The  form  should  be  written  in 
plain  English,  and,  where  appropriate,  other  languages. 

8.  Courts  should  discourage  the  practice  of  taking  a 
percentage  fee  out  of  the  gross  amount  of  any  judgment  or 
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settlement.   Contingent  fees  should  normally  be  bated  only  on 
the  net  amount  recovered  after  litigation  disbursements  such  as 
filing  fees,  deposition  costs,  trial  transcripts,  travel, 
expert  witness  fees,  and  other  expenses  necessary  to  conduct 
the  litigation. 

9.  Upon  complaint  of  a  person  vho  hat  retained 
counsel,  or  vho  is  required  to  pay  counsel  feat,  the  fee 
arrangement  and  the  fee  amount  billed  may  be  submitted  to  the 
court  or  other  appropriate  public  body,  which  should  have  the 
authority  to  disallow,  after  a  hearing,  any  portion  of  a  fee 
found  to  be  "plainly  excessive"  in  light  of  prevailing  rates 
and  practicet. 

F.  Secrecy  and  Coercive  Agreements  "•  - 

10.  Where  information  obtained  under  secrecy 
agreements  (a)  indicates  risk  of  hazards  to  other  persons,  or 
(o)  reveals  evidence  relevant  to  claims  bated  on  such  hazards, 
courts  should  ordinarily  permit  disclosure  of  'such  information, 
after  hearing,  to  other  plaintiffs  or  to  government  agencies 
vho  agree  to  be  bound  by  appropriate  agreements  or  court  orders 
to  protect  the  confidentiality  of  trade  secrets  and  sensitive 
proprietary  information. 

11.  No  protective  order  should  contain  any  provision 
that  requires  an  attorney  for  a  plaintiff  in  a  tort  action  to 
destroy  information  or  records  furnished  pursuant  to  such 
order,  including  the  attorney's  notes  and  other  work  product, 
unless  the  attorney  for  a  plaintiff  refuses  to  agree  to  be 
bound  by  the  order  after  the  case  has  been  concluded.   An 
attorney  for  plaintiff  should  only  be  required  to  return  copies 
of  documents  obtained  from  the  defendant  on  condition  that 
defendant  agrees  not  to  destroy  any  such  documents  so  that  they 
will  be  available,  under  appropriate  circumstances,  to 
government  agencies  or  to  other  litigants  in  future  cases. 

12.  Any  provision  in  a  settlement  or  other  agreement 
that  prohibits  an  attorney  from  representing  any  other  claimant 
in  a  similar  action  against  the  defendant  should  be  void  and  of 
no  effect.  An  attorney  should  not  be  permitted  to  sign  such  an 
agreement  or  request  another  attorney  to  do  so. 

G.  Streamlining  the  Litigation  Process:   Frivolous  Claims 
and  Unnecessary  Delay 

13.  A  "fast  track"  system  should  be  adopted  for  the 
trial  of  tort  cases.   In  recommending  such  a  system,  ve  endorse 
a  policy  of  active  judicial  management  of  the  pre-trial  phases 
of  tort  litigation.   Ve  anticipate  a  system  that  sets  up  a 
rigorous  pre-trial  schedule  vith  a  series  of  deadlines  intended 
to  ensure  that  tort  cases  are  ready  to  be  placed  on  the  trial 
calendar  within  a  specified  time  after  filing  and  tried 
promptly  thereafter.   The  courts  should  enforce  e  firm  policy 
against  continuances. 
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14.  Seeps  should  be  taken  by  the  courts  of  the 
various  states  to  adopt  procedures  for  the  control  and 
limitation  of  the  scope  and  duration  of  discovery  in  tort 
cases.   The  courts  should  consider,  among  other  initiatives: 

(a)  At  an  early  scheduling  conference,  limiting 
the  number  of  interrogatories  any  party  may  serve,  and 
establishing  the  number  and  time  of  depositions  according  to  a 
firm  schedule.   Additional  discovery  could  be  allowed  upon  a 
shoving  of  good  cause. 

(b)  When  appropriate,  sanctioning  attorneys  and 
other  persons  for  abuse  of  discovery  procedures. 

15.  Standards  should  be  adopted  substantially  similar 
to  those  set  forth  in  Rule  11  of  the  Federal  Rules  of  Civil 
Procedure  as  a  means  of  discouraging  dilatory  motions  practice 
and  frivolous  claims  and  defenses. 

16.  Trial  judges  should  carefully  examine,  on  a 
case-by-case  basis,  whether  liability  and  damage  issues  can  or 
should  be  tried  separately. 

17.  Nonunanimous  Jury  verdicts  should  be  permitted  in 
tort  cases,  such  as  verdicts  by  five  of  six  or  ten  of  twelve 
jurors . 

18.  Use  of  the  various  alternative  dispute  resolution 
mechanisms  should  be  encouraged  by  federal  and  state 
legislatures,  by  federal  and  state  courts,  and  by  all  parties 
who  are  likely  to,  or  do  become  involved  in  tort  disputes  with 
others . 

H.    Injury  Prevention/Reduction 

19.  Attention  should  be  paid  to  the  disciplining  of 
all  licensed  professionals  through  the  following  measures: 

(a)  A  commitment  to  Impose  discipline,  where 
warranted,  and  funding  of  full-time  staff  for  disciplinary 
authorities.   Discipline  of  lawyers  should  continue  to  be  the 
responsibility  of  the  highest  Judicial  authority  in  each  state 
in  order  to  safeguard  the  rights  of  all  citizens. 

(b)  In  every  case  in  which  a  claim  of  negligence 
or  other  wrongful  conduct  is  made  against  a  licensed 
professional,  relating  to  his  or  her  profession,  and  a  judgment 
for  the  plaintiff  is  entered  or  a  settlement  paid  to  an  injured 
person,  the  insurance  carrier,  or  in  the  absence  of  a  carrier, 
the  plaintiff's  attorney,  should  report  the  fact  and  the  amount 
of  payment  to  the  licensing  authority.   Any  agreement  to 
withhold  such  information  and/or  to  close  the  files  from  the 
disciplinary  authorities  should  be  unenforceable  as  contrary  to 
public  policy. 
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I .    Mass  Tort 


20.  The  American  Bar  Association  should  establish  a 
commission  as  soon  as  feasible,  including  members  with 
expertise  in  tort  law,  insurance,  environmental  policy,  civil 
procedure,  and  regulatory  design,  to  undertake  a  comprehensive 
study  of  the  mass  tort  problem  with  the  goal  of  offering  a  set 
of  concrete  proposals  for  dealing  in  a  fair  and  efficient 
manner  with  these  cases. 

J.    Concluding  Recommendation 

21.  After  publication  of  the  report,  the  ABA  Action 
Commission  to  Improve  the  Tort  Liability  System  should  be 
discharged  of  its  assignment. 

7678f 
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APPENDIX  D 


AMERICAN  BAR  ASSOCIATION 

RESOLUTION 

ADOPTED  BY  THE  HOUSE  OF  DELEGATES 

Pebruary  6-7,  1989 
Report  No.  107 

BE  IT  RESOLVED,  That  the  American  Bar  Association  adopts 
the  following  recommendations: 

A.  CAUSES  OP  LIABILITY  INSURANCE  AVAILABILITY  AND 
AFFORDABILITY  PROBLEMS 

1)  Efforts  to  improve  the  liability  insurance  system 
should  recognize  that  temporary  dislocations  in  private 
insurance  markets  may  be  an  inevitable  byproduct  of  competition 
in  the  face  of  uncertainty,  and  should  focus  on  ways  to  reduce 
that  uncertainty  and  to  ameliorate  the  effects  of  the  resulting 
market  dislocations. 

2)  Because  of  the  high  level  of  public  concern,  an  inquiry 
should  be  conducted  by  a  special  commission  or  agency  or 
tribunal  having  full  discovery  and  subpoena  power  to  determine 
whether  insurers  participate  or  have  participated  in 
undesirable  activity  and,  if  so,  the  extent  to  which  such 
activity  may  contribute  or  ha*  contributed  to  problems  of 
insurance  availability  and  cost.   Pending  litigation,  if 
brought  to  a  final  judgment  after  a  plenary  trial,  might 
satisfy  this  recommendation. 

3)  If  the  tort  system  is  evaluated,  it  should  be  evaluated 
on  the  basis  of  a  wide  set  of  criteria  of  which  effect  on  the 
private  insurance  industry  is  but  one.   Careful  attention 
should  be  focused  on  whether  dislocations  in  insurance  markets 
are  temporary  responses  to  perceived  uncertainties  or  more 
permanent  market  responses  to  liabilities  that  do  not  respond 
to  the  insurance  principle. 

B.  THE  MCCAJUlAB-rZBGUSON   ACT. 

1)   Tfcsi  current  McCarran-Perguson  exemption  to  the 
antitrust  lavs  should  be  repealed  and  replaced  with  legislation 
containing  the  following  features: 

(1)  Insurers  should  be  made  subject  to  general 
antitrust  laws  but  provided  with  authorization  to  engage  in 
specified  cooperative  activity  that  is  shown  to  not 
unreasonably  restrain  competition  in  the  industry. 

(2)  Insurers  should  be  authorized  to  cooperate  in  the 
collection  and  dissemination  of  past  loss  experience  data 
so  long  as  those  activities  do  not  unreasonably  restrain 
competition  but  should  not  be  authorized  to  cooperate  in 
the  construction  of  advisory  rates  or  the  projection  of 
loss  experience  into  the  future  in  such  a  manner  as  to 
interfere  with  competitive  pricing. 
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(3)  Insurers  ahouid  be  authorized  to  ccoperace  to 
develop  standardized  policy  forms  in  order  to  simplify 
consumer  uneVarstand  ing ,  enhance  price  competition  and 
support  data  collection  efforts,  but  state  regulators 
should  be  given  authority  to  guard  against  the  use  of 
standardized  forms  to  unreasonably  limit  choices  available 
in  the  market. 

(4)  Insurers  should  be  authorized  to  participate  in 
voluntary  joint  underwriting  agreements  and  in  connection 
with  such  agreements  to  cooperate  with  each  other  in  making 
rates,  policy  forms,  and  other  essential  insurance 
functions  so  long  as  these  activities  do  not  unreasonably 
restrain  competition. 


Darticipating  In  residual  market 

3e  auchorized  in  connection  with  such 


(6)  Insurers  should  be  auchorized  Co  engage  in  such 
other  collective  activities  chaC  Congress' specif ically 
finds  do  noc  unreasonably  restrain  competition  in  insurance 
markets . 

(7)  State  regulation  of  insurance  races  should  not 
exempt  insurers  from  the  antitrust  lava  under  the  state 
action  doctrine,  except  aa  specified  in  Recommendation 
B.l(l)  to  B.l(6).   Other  non-race  regulation  by  a  state 
should  not  exempt  Insurers  from  the  antitrust  laws  unless 
that  regulation  satisfies  the  requirements  of  the  state 
action  doctrine  and  the  regulation  is  shown  to  noc 
unreasonably  reacraln  competition. 

2)   States  should  retain  Che  auchociCy  to  regulate  the 
business  of  inaurance.   The  federal  government  should  defer  to 
state  regulation  except  in  Chose  unusual  circumstances  where 
the  regulatcry  objective  can  only  be  effectively  accomplished 
through  fsderal  lnvolveaenc. 

C.   INSURABCX  DATA  COLLECTION  AND  REPORTING 

1)   States  should  enact  uniform  legislation  to  improve  the 
collection  and  reporting  of  data  designed  to  document  the  costs 
and  benefits  of  the  tort  system.  Including  iCs  effaces  on  the 
cost  and  availability  of  Insurance,  on  loss  reduction,  and  on 
the  compensation  of  injured  victims.   The  American  Bar 
Association  should  request  the  Conference  of  Commissioners  on 
Uniform  State  Laws  in  consultation  with  state  insurance 
regulators  to  draft  a  Uniform  Insurance  Data  and  Tore 
Litigation  Reporting  Act  for  consideration  by  the  states.   Sucr. 
an  act  should  be  consistent  with  Recommendations  C.2,  C.3,  Cm, 
and  C . 5  . 
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2)  Data  collection  and  reporting  requirements  imposed  on 
insurer!  should  be: 

(1)  _reaaonably  uniform  in  content  and  scope  throughout 
the  several  states; 

(2)  limited  to  meaningful  information  related  to 
clearly  identified  and  significant  objectives; 

(3)  applied,  to  the  extent  appropriate  and  feasible, 
to  all  segments  of  the  insurance  industry,  including 
surplus  lines,  risk  retention  groups,  and  reinsurers; 

(4)  applied  prospectively  only. 

3)  Subject  to  the  criteria  in  Recommendation  C.2,  a  data 
collection  and  reporting  statute  should  require  companies  to 
collect,  among  other  matters,  the  following: 

(1)  data  which  would  permit  reports  on  profitability 
by-line  and  by-state  and  where  appropriate  by  class  of 
coverage  within  a  particular  state.   The  definition  of 
"lines"  used  for  reporting  data  should  be  continually 
reviewed  and  disaggregated  where  appropriate. 

(2)  data  and  descriptive  materials  that  would  permit 
insurers  to  disclose  their  methodology  and  the  factors  they 
employ  in  establishing  reserves. 

(3)  loss  and  income  data  calculated  on  a  policy  year 
rather  than  a  calendar  year  basis. 

4)  Subject  to  the  criteria  in  Recommendation  C.2,  a  data 
collection  and  reporting  statute  should  require  the  collection 
of,  among  other  matters,  the  following  information  on  a  case  by 
case  basis: 

(1)  the  chronology  of  the  dispute  from  the  timing  of 
the  accident  to  the  resolution  of  the  dispute; 

(2)  the  disposition  of  each  case; 

(3)  a  description  of  the  subject  matter  of  the 
dispute,  the  nature  of  the  legal  claims  involved,  and  the 
nature  of  the  injuries  incurred; 

(4)  the  legal  characteristics  of  the  parties; 

(5)  the  manner  and  amount  of  compensation  including 
recovery  from  collateral  sources; 
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(0)       tne  expenses  of  the  litigation  including  the 
mount  of  attorneys  fees  incurred  by  each  party. 

5)   Uniform  state  legislation  should:  (1)  provide  a 
mechanism,  wflich  assures  participation  by  not  only  the  industry 
and  its  regulators  but  also  by  insurance  consumers  and  the 
public-at-largo,  to  determine  the  type  of  data  to  be  reported 
and  the  format  of  such  reports,  and  (2)   specify  the  conditions 
under  which  data  collected  by  insurance  companies  will  be 
accessible  to  the  public. 

.0.   FLEX  RATIHG  PLAHS. 

1)   State  regulators  should  closely  monitor  current 
experiments  with  "flex  rating"  plana  in  order  to  determine 
whether  they  can  fulfill  their  promise  to  provide  a  measure  of 
price  stability  without  unduly  restraining  competition. 

E.   FORMATION  AHD  MODIFICATION  OF  INSURANCE  CONTRACTS: 
DECLINATIONS,  NONRENEWALS,  CANCELLATIONS,  AND  PRICE 
ADJUSTMENTS. 

1)  States  should  not  impose  substantive  restrictions  on 
the  permissible  grounds  for  cancellation,  nonrenewal,  or 
initial  declination  of  liability  insurance  aa  a  means  to 
maintain  the  general  availability  of  liability  insurance. 

2)  State  law  should  permit  an  insurer  to  cancel  a 
liability  insurance  policy  in  midterm  only  when  the  insured  has 
breached  a  policy  condition  under  circumstances  that  would 
excuse  the  insurer  from  performing,  the  policy  is  voidable  from 
inception,  a  midterm  change  in  circumstances  within  the  control 
of  the  insured  has  materially  increased  the  risk  to  the 
insurer,  or  the  state  insurance  regulator  haa  determined  that 
cancellation  is  necessary  in  order  to  preserve  the  solvency  of 
the  insurer. 

3)  State  law  should  require  that  any  cancellation  or 
nonrenewal  of  liability  insurance  by  the  insurer  be  preceded  by 
reasonable  notice  to  the  insured. 

4)  8tate  law  ahould  require  that  any  cancellation  or 
nonrenewal  of  liability  inaurance  be  accompanied  by  a  statement 
of  the  iasairar's  reasons  for  the  adverse  underwriting  decision, 
and  thst  any  initial  declination  be  accompanied  by  a  statement 
of  the  insurer's  reasons  for  the  adverse  underwriting  decision 
or  notice  that  such  a  statement  will  be  provided  upon  request. 
The  statement  of  reasons  should  not  only  specify  the  grounds 
for  the  decision  but  also  explain  the  particular  reasons  in  the 
context  of  the  particular  situation. 
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5)  bCica  law  iQouid  require  eacn  naonicy  ici«ucer  aoing, 
business  in  a  state  to  report  periodically  cancellation  and 
nonrenewal  data_for  major  linea  and  classes  of  coverage  co 
insurance  regulatory  officials,  and  should  require  that 
regulatory  officials  publish  the  data  in  a  form  reasonably 
accessible  to  prospective  insureds. 

6)  State  law  should  guarantee  some  form  of  efficient 
independent  review  of  insurer  decisions  to  cancel  or  nonrenew  a 
contract  of  personal  insurance  in  order  to  assure  that  such 
decisions  meet  regulatory  standards. 

7)  State  law  should  prohibit  insurers  from  asking 
applicants  for  personal  liability  insurance  about  prior 
nonrenewals  or  cancellations. 

8)  State  law  should  require  that  any  increase  in  rate  or 
premium  and  any  significant  decrease  in  coverage,  during  or  at 
the  end  of  a  term  of  liability  insurance,  be  preceded  by 
reasonable  notice  to  the  insured. 

9)  The  American  Bar  Association  should  request  the 
Conference  of  Commissioners  on  Uniform  State  Laws  in 
consultation  with  state  insurance  regulators  to  consider 
drafting  a  Uniform  Insurance  Cancellation  and  Nonrenewal  Act 
for  consideration  by  the  states.   Such  an  act  should  be 
consistent  with  these  recommendations. 

F.  ASSURING  AVAILABILITY  OF  ESSENTIAL  LIABILITY  INSURANCE. 

1)  Congress  should  amend  the  Risk  Retention  Act  of  1986  to 
clarify  uncertainties  that  may  be  inhibiting  development  of 
risk  retention  groups  and  purchasing  groups,  and  state 
regulatory  officials  should  not  unreasonably  resist 
implementation  of  the  policies  underlying  the  Act. 

2)  State  legislation  should  give  state  insurance 
regulatory  officials  standby  authority  to  create  residual 
market  mechanisms  to  provide  essential  liability  insurance  to 
eligible  risks  when  the  voluntary  market  does  not. 

G.  CLAIMS  mat   AMD  DEFENSE  COSTS  LIMITS. 

(1)  States  should  require  that,  prior  to  the  ssle  of 
any  claim  made  liability  insurance  policy,  the  insurer 
disclose  in  writing  in  plain  language  to  the  prospective 
Insured  the  significant  features  of  the  policy,  including 

(a)  an  explanation  of  the  differences  between  claims 
made  and  occurrence  formats; 
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(b)"  m   description  of  the  principal  aapecca  of  Che 
coverage  being  provided,  including  any  exceptions, 
limitation!  or  reductions  in  coverage;  and 

(c)   an  explanation  of  the  particular  retroactive  date 
(nose  coverage)  and  extended  reporting  period  (tail 
coverage)  under  the  policy. 

(2)   Where  purchasers  of  liability  insurance  have  no 
practical  choice  between  claims  made  and  occurrence 
policies,  states  should  require  that  claims  made  policies 
include  terms  that  assure  that  the  retroactive  date  cannot 
be  changed  unilaterally  and  that  effective  tail  coverage 
with  limits  at  least  equal  to  those  in  effect  during  the 
last  year  of  regular  coverage  will  be  available  at  a  price 
or  pricing  formula  stated  In  the  policy. 

3)   State  law  should  prohibit  liability  insurance  policy 

provisions  that  place  financial  limits  on  the  obligation  of  the 

Insurer  to  provide  a  defense,  except  where  authorized  by 

regulatory  officials  under  conditions  that  assure  that  the 

provisions  are  the  product  of  an  informed  decision  by  the 

Insured  to  assume  both  some  costs  of  the  defense  and  a  role  in 

control  of  the  defense. 

H.   LIABILITY  INSURANCE  FOR  "MASS  TORTS" 

(1)  In  formulating  liability  rules  for  activities  that 
have  the  potential  to  result  in  massive  damage,  policy 
makers  should  be  particularly  sensitive  to  the  elements  of 
the  insurance  principle  that  permit  commercial  insurers  to 
provide  insurance  coverage. 

(2)  For  liabilities  that  appear  to  fit  the  insurance 
principle,  authorization  should  be  provided  for  alternative 
market  mechanisms,  in  accordance  with  the  recommendations 
in  Section  F,  to  enhance  insurance  availability  during 
periods  of  dislocations  in  private  markets. 

(3)  T#r  liabilities  that  appear  not  likely  to  evoke 
insursne^Torerage  from  commercial  insurers,  a  mixture  of 
public  tad   private  programs  to  provide  insurance  coverage 

should  be  considered. 
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